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NAMES AXD ADDRESSES OF ATTORNEYS
A. BROOKS BERLIN, Esq.,

525 Standard Oil Bldg., San Francisco, Calif.,

Attorney for Appellants.

JULIUS MACKSON, Esq.,

357 South Hill St., Los Angeles, Calif.,

Attorney for Appellees.

In the District Court of the United States, in and

for the Northern District of California, South-

ern Division.

No. 19921-L

UNITED STATES OF AMERICA, to the use of

TREYE W. BERLIN,
Plaintiff,

vs.

HERBERT M. BARUCH CORPORATION, Ltd.,

a corporation, HERBERT M. BARUCH,
MILTON BARUCH, UNITED STATES FI-

DELITY AND GUARANTY COMPANY, a

corporation. First Doe. Second Doe, Third Doe,

Fourth Doe and Fifth Doe,

Defendants.

COMPLAINT

Laborers Claims for Services Rendered

Plaintiff above named complains of defendants

above named, and for cause of action alleges

:
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I.

That this action is brought in the name of the

United States of America for the use and benefit of

Treve W. Berlin, under and by virtue of the pro-

visions of Section 270 of Title 40 of the United

States Code.

II.

That at all of the times herein mentioned, Treve

W. Berlin, was and now is an individual residing at

San Francisco, California.

III.

That at all of the times herein mentioned, defend-

ant Herbert M. Baruch Corporation, Ltd., was and

now is a corporation duly organized and existing'

under and by virtue of the laws of the State of

California, with principal office for the transaction

of its business in the City of Los Angeles, County of

Los Angeles, State of California.

TV.

That at all of the times herein mentioned, de-

fendant United [1*] States Fidelity and Guranty

Company was and now is a corporation duly or-

ganized and existing under and by virtue of the laws

of the State of Maryland, and authorized to con-

duct, and conducting a surety business in the State

and Northern District of California.

V.

That the true names of defendants sued herein as

First Doe, Second Doe, Third Doe, Fourth Doe and

Fifth Doe are not known to plaintiff at this time,

•Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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and plaintiff prays that when their true names are

ascertained that the same may be inserted herein in

lieu of said fictitious names.

YI.

That on the 12th day of January, 1933, the said

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch made, executed and

entered into a written contract with the United

States of America by and through the United States

Department, Veterans Administration, for the

wrecking and removing of old buildings as specified

under "General Information" and constructing and

finishing complete for Veterans' Administration at

San Francisco, California, certain veterans' build-

ings and hospital 1)uildings in said City and County

of San Francisco, in the Southern Division of the

Northern District of California ; that a true and cor-

rect copy of said contract is attached hereto as Ex-

hibit "A", and made a part hereof as if fully set

forth at length herein.

VII.

That subsequent thereto and on or about the 23rd

day of January, 1933, Flerbert M. Baruch Corpora-

tion, Ltd., a California corporation, Herbert M.

Baruch and Milton Baruch, as principals, and de-

fendant United States Fidelity and Guaranty Com-

pany, a corporation, as surety, made, executed and

filed with the United States Treasury Department,

Commissioner of Accoimts and Deposits, in compli-

ance with Section 270 of Title dtO of the Ignited

States Code, a bond on behalf of the United States
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of America, with the added [2] obligation that said

principals should promptly make payment to all

persons supplying said principals with labor and

materials in the prosecution of the work provided

in said contract hereinabove referred to ; that a true

and correct copy of said bond is attached hereto as

Exhibit "B" and is made a part hereof as if fully

set forth at length herein.

VIII.

That pursuant to the terms of Federal statutes

and laws made and provided for in said case, and

more particularly^ 46 Federal statutes, 1494, known

as the ''Davis-Bacon Act, approved March 3, 1931"

and Executive orders supplementary thereto, all in

effect at the time of the execution of said contract

referred to in paragraph VI hereof, the rate of

wages under the terms of said contract and all

laborers and mechanics employed by the contractor

or any subcontractor on the public buildings

governed by said contract shall not be less than the

prevailing rate of wages for work of a similar

nature in the city, town, village or civil division of

the States in which said public buildings are lo-

cated, and said wages shall be paid unconditionally

in full, not less often than once a week in lawful

money of the United States to the full amount ac-

crued to each individual so employed at the time of

payments and without subsequent deduction or re-

bate on account.

IX.

That within two years last past, the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.
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Banich and Milton Barucli became indebted to one

A. L. Arnold in the sum of $825.00 as a balance due

and owing for work and labor done and performed

b.y said A. L. Arnold for said defendants at the

sjDecial instance and request of said defendants and

each of them on the Veterans Administration ])uild-

ings covered by said written contract specified in

paragraph VI hereof, and located at Fort Miley,

California, a public works project in the City and

Coimty of San Francisco, [3] in the Southern Di-

vision of the jSTorthern District of California; and

which said sum of $825.00 represents the difference

between the sums of money actually received by said

A. L. Arnold for said work and the amounts then

due and owing to him in accordance with the pre-

vailing rate of wages then duly established and

posted for work and labor of a similar nature in

said City and County of San Francisco.

X.

That prior to the commencement of this action,

this claimant transferred, assigned and set over by

an instrument in writing all of his right, title and

interest in and to his claim to plaintiff and plaintiff

then and there became, ever since has been and still

is the holder and owner thereof.

XI.

That no part of said sum of $825.00 has been paid,

and the whole thereof is now due, owing and unpaid

from said defendants and each of them to plaintiff

herein.
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XII.

That plaintiff is informed and believes and there-

fore alleges the fact to be that the contract speci-

fied in paragraph YI hereof was physically com-

pleted on the 14th day of Xovember. 1934, and

finally settled on the 26th day of January, 1935: that

more th.an six months and less than one year have

elapsed ]3etvveen the completion and final settlement

of the said contract and the filing and commence-

ment of this action; that plaintiff is informed and

believes and on such information and belief alleges

that the United States of America has brought no

action against defendant on the bond or contract

hereinabove referred to.

WHEREFORE: Plaintiff Treve W. Berlin prays

judgment against defendants and each of them for

the sum of $825.00, together with costs of suit in-

curred herein. [4]

For a second cause of action against the defend-

ants and each of them, plaintiff further complains

and alleges:

I.

Plaintiff realleges i)aragraphs I, II, III, IV, V,

YI, YII, YIII, X and XII of the first cause of

action by reference as fully as though here repeated

and fully set forth.

II.

That within two years last past the defendants

Herbert M. Baruch Cori^oration, Ltd.. Her])ert M.

Baruch and Milton Baruch became indebted to one

Edward Russell in the sima of $423.00 as a balance

due and o\^'ing for work and labor done and jDer-
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formed by said Edward Russell for said defendants

at the special instance and request of said defend-

ants and each of them on the Veterans Administra-

tion buildings covered by said written contract

specified in paragraph VI of the first cause of

action, and located at Fort Miley, California, a

public works project in the City and County of San
Francisco, in_ the Southern Division of the Northern

District of California; and which said sum of

$423.00 represents the difference between the sums

of money actually received by said Edward Russell

for said W(uis:, and the amounts then due and owing

to him in accordance with the prevailing rate of

wages theji duly established and posted for work and

labor of a similar nature in said City and County of

San Francisco.

III.

That no part of said sum of $423.00 has been paid,

and the whole thereof is now due, owing and unpaid

from said defendants and each of them to plaintiff

herein.

WHEREFORE : plaintiff Treve W. Berlin prays

judgment against defendants and each of them for

the simi of $423.00 together with costs of suit in-

curred herein. [5]

Joe Brozovich $ 157.00

a. R. Fulton 388.50

Arthur Addington 1028.00

Frank Wilson 1529.00

Max B. Miller 1283.00

Laurel Johnstone 1534.00

James V. Sullivan 342.00



8 > V. S. of America, et al. vs.

William G. Riley 90.00

J. Malatesta 245.00

G. Malatesta 206.00

James Ghielmetti 726.20

Fred Melton 120.00

R . Diaz 140.00

F. Gonzales 215.00

E. Spriggs 276.00

Sam Rascon 140.00

Harry Grodberg 824.20

John Aliipsky 956.50

John H. Rediger 550.00

John West 69.00

R. L. TTilliams 1042.60

William F. Joyce 294.26

William T. Joyce 465.51

Carl Hagstrom 193.00

WHEREFORE: plaintiff prays judgment aaainst

said defendants and each of them for the total sum

of Fourteen Thousand Sixty Two and 77/100

Dollars r$l 4,062.77), together with interest thereon

at the rate of seA'en per cent per aimima, together

with costs of suit incurred herein.

A. BROOKS BERLIN
Attorney for Plaintiff [30]
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City and County of San Francisco

Northern District of California—ss.

TREVE W. BERLIN, being first duly sworn, de-

poses and says: That he is the plaintiff named in

the foregoing Complaint ; that he has read said Com-

plaint and knows the contents thereof, and the same

is true of his own knowledge except as to the matters

therein stated on information and belief, and as to

those matters, he believes it to be true.

TREYE W. BERLIN

Subscribed and sworn to before me this 27th day

of July, 1935.

[Seal] LULU P. LOVELAND
Notary Public, in and for the City and County of

San Francisco, State of California. My com-

mission expires December 8, 1938. [31]

EXHIBIT A.

UNITED STATES OF AMERICA.

GENERAL ACCOUNTING OFFICE

Pursuant to the Act of June 10, 1921, 42 Stat. 24,

I hereby certify that the annexed documents, num-

bered 0-1 to 0-13, inc., are true copies of the of-

ficial documents now on file in the General Account-

ing Office in the following case

:

Herbert M. Baruch Corporation, Ltd.

IN WITNESS WHEREOF, I have hereunto set

my hand and caused the seal of the General Ac-

counting Office to, be affixed this 4th day of March,

in the year 1935, at Washington.

[Seal] R. W. ELLIOTT
Acting Comptroller General of

the United States. [32]
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VAc 336

COMP
STANDARD GOVERNMENT FORM OF

CONTRACT
(Construction)

RECEIVED
G. A. O.

Feb. 20, 1933

VETERANS' ADMINISTRATION
(Department)

HERBERT M. BARUCH (CORPORATION,
LTD.

(Contractor)

625 South Olive Street,

Los Angeles, California

GENERAL CONSTRUCTION AVORK
Contract for BUILDINGS AND UTILITIES

Amount $898,810.00

Place: San Francisco, California

January 12, 1933 [33]

(CONTRACT FOR (CONSTRUCTION
THIS CONTRA(CT, entered into this Twelfth

day of January, 1933, by The United States of
America, hereinafter called the Government, repre-
sented by the contracting officer executing this con-
tract, and HERBERT M. BARUCH CORPORA-
TION, LTD., a California Corporation, and HER-
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BERT M. BARUCH and MILTON BARUCH, a

corporation of the City of Los Angeles, in the State

of California, hereinafter called the contractor, wit-

nesseth that the parties hereto do mutually agree as

follows

:

Article 1. Statement of Work. The contractor

shall furnish all labor and materials, and perform

all work required for wrecking and removing old

buildings as specified under '' General Information'*

and constructing and finishing complete for Veter-

ans' Administration at SAN FRANCISCO, CALI-
FORNIA, Administration Bldg. #1, Main Bldg.

#2, Boiler House #3, Ward Bldg. #4, X-Ray
Bldg. #5, Dining Hall and Attendants Quarters

Bldg. #6, Recreation Bldg. #7, Nurses' Quarters

Bldg. #8, Officers' Duplex Quarters Bldg. #9,

Officers' Duplex Quarters Bldg. #10, Manager's

Residence Bldg. #11, Garage and Attendants'

Bldg. #12, Laundry Bldg. #13, Pump, Meter and

Transformer House Bldg. #15, Gate House Bldg.

#16, Animal House Bldg. #17, Flagpole, Connect-

ing Corridors Nos. 1-2, 2-4, 2-5, 4-6 and 2-7, together

with the revision and reconditioning of one Officers'

Apartment Building (existing Bldg. #A23-24), and

the moving and reconditioning of existing Bldg.

#A4; including also the fences and gates, roads,

walks, grading and drainage in connection ^Y\\\\

these buildings, ])ut not including Pluml3ing, Heat-

ing, Electrical Work and Outside Distribution Sys-

tems, Electric and Hydraulic Elevators, and Re-

frigerating and Ice Making Plant; for the consid-
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eration of Eight Hundred Ninety Eight Thousand

Eight Hundred Ten ($898,810.00) Dollars, in strict

accordance with the specifications, schedules, and

drawings, all of which are made a part hereof and

designated as follows: Specifications for Buildings

and Utilities for Veterans' Administration at San

Francisco, California, November 12, 1932, and the

schedules and drawings mentioned therein: Adden-

dum No. 1 dated November 26, 1932, as contem-

plated by Item I and Alternates (a), (b), (c), (d),

(f), (j), (k-a), (k-b), (k-c), (k-d), (k-e), (1),

(o-b), (o-c), (o-d), (o-e), and (p), under Item I

of the Contractor's proposal dated December 15,

1932, and letter of acceptance dated January 12,

3933.

The work shall be commenced within Twenty (20)

Calendar Days after date of receipt of notice to

proceed and shall be completed within Four Hun-

dred Twenty Five (425) Calendar Days after date

of receipt of notice to proceed, except that sufficient

work in Main Building No. and Boiler House

Building No. 3 be accomplished to permit the in-

stallation of steel stack, boilers and equipment, will

be completed 90 days prior thereto. [34]

Article 2. Specifications and drawings. The con-

tractor shall keep on the work a copy of the draw-

ings and specifications and shall at all times give the

contracting of^cer access thereto. Am^thing men-

tioned in the specifications and not shown on the

drawings, or shown on the drawings and not men-

tioned in the specifications shall be of like effect
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as if shown or mentioned in both. In ease of dif-

ference between drawings and specifications, the

specifications shall govern. In any case of discrep-

ancy in the figures or drawings, the matter shall be

immediately submitted to the contracting officer,

without whose decision said discrepancy shall not be

adjusted by the contractor, save only at his » \vn

risk and expense. The contracting officer shall fur-

nish from time to time such detail drawings and

other information as he may consider necessary, un-

less otherwise provided. Upon completion of tlio

contract the work shall be delivered complete and

undamaged.

Article 3. Changes. The contracting officer may
at any time, by a written order, and without notice

to the sureties, make changes in the drawings and

(or) specifications of this contract and within the

general scope thereof. If such changes cause an in-

crease or decrease in the amount due under this

contract, or in the time required for its performance,

an equitable adjustment shall be made and the con-

tract shall be modified in writing accordingly. No
change involving an estimated increase or decrease

of more than Five Hundred Dollars shall be ordered

unless approved in writing by the head of the de-

partment or his duly authorized representative.

Any claim for adjustment under this article must

be asserted within ten days from the date the change

is ordered, unless the contracting officer shall for

proper cause extend such time, and if the parties

can not agree upon the adjustment the dispute shall
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be deterniiiied as provided in Article 15 hereof. But

nothing provided in this article shall excuse the

contractor from proceeding with the prosecution of

the work so changed.

Article 4. Changed conditions. Should the eon-

tractor encounter, or the Government discover, dur-

ing the progress of the work, subsurface and (or)

latent conditions at the site materially differing

from those shown on the drawings or indicated in

the specifications, the attention of the contracting

officer shall be called immediately to such conditions

before they are disturl)ed. The contracting officer

shall thereupon promptly investigate the conditions,

and if he finds that they materially differ from those

shown on the drawings or indicated in the specifica-

tions, he shall at once, with the written approval of

the head of the department or his representative,

make such changes in the drawings and (or) speci-

fications as he may find necessary, and any increase

or decrease of cost and (or) difference in time

resulting from such changes shall be adjusted as

provided in Article 3 of this contract.

Article 5. Extras. Except as otherwise herein

provided, no charge for any extra work or ijiaterial

will ho allowed unless the same has been ordered in

writing by the contracting officer and the price

stated in such order.

Article 6. Inspection. (a) All material and

workmanship (if not otherwise designated hy the

specifications) shall be subject to inspection,

examination, and test by Government inspectors at
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any and all times during manufacture and (or) con-

struction and at any and all places where such manu-

facture and (or) construction are carried on. The

Government shall have the [35] right to reject de-

fective material and workmanship or recjuire its

correction. Rejected workmanship shall be satis-

factorily corrected and rejected material shall he

satisfactorily replaced with proper material without

charge therefor, and the contractor shall promptly

segregate and remove the same from the premises.

(b) The contractor shall furnish promptly with-

out additional charge, all reasonable facilities, labor,

and materials necessary for the safe and convenient

inspection and test that may be required by the in-

spectors. All inspection and tests by the Government

shall be performed in such manner as not to unneces-

sarily delay the work. Special, full size, and per-

formance tests shall be as described in the specifica-

tions. The contractor shall be charged with any ad-

ditional cost of inspection when material and work-

manship is not ready at the time inspection is re-

quested by the contractor.

(c) Should it be considered necessary or advis-

able by the Government at any time before final ac-

ceptance of the entire work to make an examination

of work already completed, by removing or tearing

out same, the contractor shall on request promptly

furnish all necessary facilities, labor, and material.

If such work is found to be defective in any ma-

terial respect, due to fault of the contractor or his

subcontractors, he shall defray all the expenses of

such examination and of satisfactory reconstruc-
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tion. If, however, such work is found to meet the re-

quirements of the contract, the actual cost of labor

and material necessarily involved in the examina-

tion and replacement, plus 15 per cent, shall be al-

lowed the contractor and he shall, in addition, if

completion of the work has been delayed thereby, be

granted a suitable extension of time on account of

the additional work involved.

(d) Inspection of material and finished articles

to be incorporated in the work at the site shall be

made at the place of production, manufacture, or

shipment, whenever the quantity justifies it, unless

otherwise stated in the specifications; and such in-

spection and acceptance, unless otherwise stated in

the specifications, shall be final, except as regards

latent defects, departures from specific requirements

of the contract and the specifications and drawings

made a part thereof, damage or loss in transit,

fraud, or such gross mistakes as amount to fraud.

Subject to the requirements contained in the pre-

ceding sentence, the inspection of material and

workmanship for final acceptance as a whole or in

part shall be made at the site.

Article 7.—Materials and workmanship.—Unless

otherwise specifically provided for in the specifica-

tions, all workmanship, equipment, materials and

articles incorporated in the work covered by this

contract are to be of the best grade of their respec-

tive kinds for the purpose. Where equipment, ma-

terials, or articles are referred to in the specifica-

tions as ''equal to" any particular standard, the con-

tracting officer shall decide the question of equality.
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The contractor shall furnish to the contracting' < offi-

cer for his approval the name of the manufacturer

of machinery, mechanical and other equipment

which he contemplates installing, together with their

performance capacities and other pertinent in-

formation. When required by the specifications, or

when called for by the contracting officer, the con-

tractor shall furnish the contracting officer for ap-

proval full information concerning the materials or

articles which he contemplates incorporating in the

work. Samples of materials shall be submitted for

approval when so directed. Machinery, equipment,

materials, and articles installed or used without

such approval [36] shall be at the risk of subsequent

rejection. The contracting officer may require the

contractor to dismiss fi'om the work such employee

as the contracting officer deems incompetent, care-

less, insubordinate, or otherwise objectionable.

Article 8. Superintendence by contractor.—The

contractor shall give his personal superintendence to

the work or have a competent foreman or superin-

tendent, satisfactory to the contracting officer, on

the work at all times during progress, with authority

to act for him.

Article 9. Delays—Damages.—If the contractor

refuses or fails to prosecute the work, or any

separable part thereof, with such diligence as will

insure its completion within the time specified in

Article 1, or any extension thereof, or fails to com-

plete said work within such time, the Government

may, by written notice to the contractor, terminate

his right to proceed with the work or such part of
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the work as to which tliere has been delay. In such

event, the Government may take over the work and

prosecute the same to completion by contract or

other^\nse, and the contractor and his sureties shall

be liable to the Government for any excess cost oc-

casioned the Government thereby. If the contractor's

right to proceed is so terminated, the Government

may take possession of and utilize in completing the

work such materials, appliances, and plant as may
be on the site of the work and necessary therefor.

If the Government does not terminate the right of

the contractor to proceed, the contractor shall con-

tinue the work, in which event the actual damages

for the delay will be impossible to determine and in

lieu thereof the contractor shall pay to the Govern-

ment as fixed, agreed, and liquidated damages for

each calendar day of delay until the work is com-

pleted or accepted the amount as set forth in the

specifications accompanying papers and the contrac-

tor and his sureties shall be liable for the amount

thereof: Provided, That the right of the contractor

to proceed shall not be terminated or the contractor

charged with liquidated damage? because of any

delays in the completion of the work due to unfore-

seeable causes beyond the control and without the

fault or negligence of the contractor, including, but

not restricted to. acts of God, or of the public

enemy, acts of the Government, fires, floods, epi-

demics, quarantine restrictions, strikes, freight em-

bargoes, and muisually severe weather or delays of

subcontractors due to such causes: Provided further,
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That the contractor shall within ten days from the

beginning of any such delay notify the contracting

officer in writing of the causes of delay, who shall

ascertain the facts and the extent of the delay, and

his findings of fact thereon shall be final and con-

clusive on the parties hereto, subject only to ap-

peal, within thirty days, by the contractor to the

head of the department concerned, whose decision on

such appeal as to the facts of delay shall be final

and conclusive on the parties hereto.

Article 10. Permits and care of work.—The con-

tractor shall, without additional expense to the

Government, obtain all required licenses and per-

mits and be responsible for all damages to persons

or property that occur as a result of his fault or

negligence in connection Avith the prosecution of the

work, and shall be responsible for the proper care

an.d protection of all materials delivered and work

performed until completion and final acceptance.

Article 11. Eight-hour law—Convict labor.

—

fa) No laborer or mechanic doing any part of the

work coiitemplated by this contract, in the employ of

the contractor or any subcontractor contracting [37]

for any part of said work contemplated, shall be re-

quired or permitted to work more than eight hours

in any one calendar day upon such work at the site

thereof. For each violation of the requirements of

this article a penalty of five dollars shall be imposed

upon the contractor for each laborer or mechanic for

every calendar day in which such employee is re-

quired or permitted to labor more than eight hours
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upon said work, and all penalties thus imposed shall

be withheld for the use and benefit of the Govern-

ment: Provided, that this stipulation shall be sub-

ject in all respects to the exceptions and provisions

of the act of June 19, 1912 (37 Stat. 137), relating

to hours of labor.

(b) The contractor shall not employ any person

undergoing sentence of imprisonment at hard labor.

Article 12. Covenant against contingent fees.

—

The contractor warrants that he has not employed

any person to solicit or secure this contract upon

any agreement for a commission, percentage,

brokerage, or contingent fee. Breach of this war-

ranty shall give the Government the right to termi-

nate the contract, or, in its discretion, to deduct

from the contract price or consideration the amount

of snch commission, percentage, brokerage, or con-

tingent fees. This warranty shall not apply to com-

missions payable by contractors upon contracts or

sales secured or made through bona fide established

commercial or selling agencies maintained by the

contractor for the purpose of securing business.

Article 13.—Other contracts.—The Government

may award other contracts for additional work, and

the contractor shall fully cooperate with such other

contractors and carefully fit his own work to that

provided under other contracts as may be directed

by the contracting officer. The contractor shall not

commit or permit any act which will interfere with

the performance of work by any other contractor.

Article 14. Officials not to ])enefit.—No Member

of or Delegate to Congress, or Resident Commis-
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sioner, shall be admitted to any share or part of this

contract or to any benefit that may arise therefrom,

but this provision shall not be construed to extend

to this contract if made with a corporation for its

general benefit.

Article 15. Disputes.—Except as otherwise

specifically j^rovided in this contract, all disputes

concerning- questions of fact arising under this r-on-

tract shall be decided by the contracting officer or

his duly authorized representative, subject to

written appeal by the contractor within thirty days

to the head of the department concerned, whose de-

cision shall be final and conclusive upon the parties

thereto as to such questions of fact. In the mean-

time the contractor shall diligently proceed with the

work as directed.

Article 16. Payments to contractors.— (a) Unless

otherwise jDrovided in the specifications, partial pay-

ments will be made as the work progresses at the

end of each calendar month, or as soon thereafter as

practicable, on estimates made and approved by the

contracting officer. In preparing estimates the ma-

terial delivered on the site and preparatory work

done may be taken into consideration.

(b) In making such partial payments there sliall

be retained 10 per cent on the estimated amount

until final completion and acceptance of all work

covered by the contract; Provided, however, That

the contracting officer, at any time after 50 per cent

of the work has been completed, if he finds that

satisfactory progress is being made, may make any

of the remaining partial payments in [38] full : And
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provided further, That on completion and accept-

ance of each separate building, vessel, public work,

or other division of the contract, on which the price

is stated separately in the contract, pajTiient may be

made in full, including retained percentages thereon,

less authorized deductions.

(c) All material and work covered by partial

pa^Tiients made shall thereupon become the sole

property of the Government, but this provision shall

not be construed as relieving the contractor from

the sole responsibility for the care and protection

of materials and work upon which payments have

been made or the restoration of any damaged woik,

or as a waiver of the right of the Government to re-

cjuire the fulfillment of all of the terms of the con-

tract.

(d) Uijon completion and acceptance of all work

required hereunder, the amount due the contractor

under this contract will be jDaid upon the presenta-

tion of a properly executed and duly certified

voucher therefor, after the contractor shall have fur-

nished tlie Government with a release, if reciuired, of

all claims against the Govermnent arising imder

and ])y virtue of this contract, other than such claims,

if any, as may be specifically excepted V)v tlie con-

tractor from the operation of the releases in stated

amounts to be sot forth therein.

Article 17. Additional security.—Should any

surety upon the bond for the performance of this

contract become unacceptable, to the Government,
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the contractor must promptly furnish such additional

security as may be required from time to time to

protect the interests of the Government and of per-

sons supplying labor or materials in the prosecution

of the work contemplated by the contract.

Article 18. Definitions, (a) The term ''head (»f

department" as used herein shall mean the head of

the executive department or independent establish-

ment involved, and ''his representative" means any

person auihorized to act for him other than the

contracting officer.

(b) The term "contracting officer" as used

herein shall include his duly appointed successor or

his duly authorized representative.

Article 19. Alterations. The following changes

were made in this contract before it was signed

]\v the parties hereto

:

In Witness Whereof, the parties hereto liave exe-

cuted this contract as of the day and year first-

above w-ritten.

THE UNITED STATES OF AMERICA.
By H. L. TRIPP,

G. S. Director of Construction,

H. B. Veterans' Administration

J. E. W. (Official Title)

HERBERT M. BARUCH COR-
PORATION, LTD.,

By H. M. BARUCH,
President.
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GRATIA C. JOYCE,
HERBERT M. BARUCH,
MILTOX BARUCH,

(Business Address)

625 S. Olive St.,

Los Angeles, Cal.

Two Witnesses

:

BESS HOLBROOK HARDMAX,
STAXLEY X. COLQUEST. [39]

(Construction Contract)

I, GRATIA C. JOYCE, certify that I am the

Secretary of the corporation named as contractor

herein; that HERBERT M. BARUCH who signed

this contract on behalf of the contractor, was then

President of said corporation; that said contract

was duly signed for and in behalf of said corpora-

tion by authority of its governing body, and is

within the scope of its corporate jDowers.

GRATIA C. JOYCE
[Corporate Seal] Secretary Herbert M. Baruch

Corp.

I hereby certify that, to the best of my knowledge

and belief, based upon observation and inquiry,

who signed

this contract for the

had authority to execute the same, and is the indi-

vidual who signs similar contracts on behalf of this

corporation with the public generally.

Contracting Officer.
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This contract is authorized by the acts of WORLD
AVAR VETERANS' ACT, 1924, as amended.

DIRECTIONS FOR PREPARATION OF
CONTRACT

1. This form shall be used for every formal con-

tract for the construction or repair of public build-

ings or works, but its use will not be required in for-

eign countries.

2. There shall be no deviation from this standard

contract form, except as provided for in these direc-

tions, without prior approval of the Director of the

Bureau of the Budget obtained through the Inter-

departmental Board of Contracts and Adjustments.

Where interlineations, deletions, additions, or other

alterations are permitted, specific notation of the

same shall be entered in the blank space following

the article entitled "Alterations" before signing.

This article is not to be construed as general au-

thority to deviate from the standard form. Deletion

of the descriptive matter not api)licable in the pre-

amble need not be noted in the article entitled

"Alterations".

3. The blank space of Article 1 is intended for

the insertion of a statement of the work to be done,

together with place of performance, or for the

enumeration of papers which contain the necessary

data.

4. If it is deemed necessary to include an article

on Patents the Invitation to Bidders shall so state

and the following article be used

:
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Article—Patents.—The contractor shall hold and

save the Government, its officers, agents, servants,

and employees, harmless from liability of any nature

or kind for or on account of the use of any patented

or unpatented invention, article, or appliance

furnished or used in the performance of this con-

tract, excepting patented articles required by the

Government in its specifications, the use of which

the contractor does not control. [40]

5. Where only one payment is contem]3lated,

upon completion of the contract, all except para-

graph (d) of Article 16, ''Payments to Contractor",

must be stricken out.

6. If approval of the contract is required before

it shall become binding, the following article must

be added:

Article—Approval.—This contract shall be sub-

ject to the written approval of ^

and shall not be binding until so approved.

Contracts subject to approval are not valid until

approved by the authority designated to approve

them, and the contractor's copy will not be delivered,

nor any distribution made, until such approval. All

changes and deletions must have been made before

the contract is forwarded for approval.

7. The number of executed copies and of certi-

fied copies, designation of disbursing officer, state-

ment of appropriation, amount of bond, designation

of place of inspection, as well as other administra-

tive details, shall be as directed by the department

to which the contract pertains.
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8. All blank spaces must be filled in or ruled out.

The contract must be dated, and the bond must bear

the same or subsequent date.

9. An officer of a corj^oration, a member of a

partnership, or an agent signing for the principal,

shall place his signature and title after the word

''By" under the name of the principal. A contract

executed by an attorney or agent on behalf of the

contractor shall be accompanied by two authenti-

cated copies of his power of attorney, or other evi-

dence of his authority to act on behalf of the con-

tractor.

10. If the contractor is a corporation, one of the

certificates following the signatures of the parties

must be executed. If the contract is signed by the

secretary of the corporation, then the first certifi-

cate must be executed by some other officer of the

corporation under the corporate seal, or the second

certificate executed by the contracting officer. In lieu

of either of the foregoing certificates there may be

attached to the contract copies of so much of the

records of the corporation as will show the official

character and authority of the officer signing, duly

certified by the secretary or assistant secretary,

under the corporate seal, to be true copies.

11. The full name and business address of the

contractor must be inserted, and the contract signed

with his usual signature. Typewrite or print name

under all signatures to contract and bond.

12. The contracting officer must fill in the cita-

tion of the act authorizing the contract as indicated

at the end of the last page of the contract.
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13. The Invitation, Bid, Acceptance, and In-

structions to Bidders are not to be incorporated in

the contract.

34. The specifications should inchide a para-

graph stating the amount of liquidated damages

that will be paid by the contractor for each calendar

da}^ of delay, as indicated in Article 9 of the con-

tract. [41]

EXHIBIT B.

VAc 336

COMP
STANDARD GOVERNMENT FORM OF

PERFORMANCE BOND
(Construction or Supply)

KNOW ALL MEN BY THESE PRESENTS,
That we, HERBERT M. BARUCH CORPORA-
TION, LTD., a California Corporation, and

HERBERT M. BARUCH and MILTON BARUCH
(See Instructions 4, 5 and 7)

as Principal, and United States Fidelity and Guar-

anty Company, a corporation organized and existing

under the laws of the State of Maryland, of Balti-

more, Maryland, as Surety,

(See Instructions 2, 3, 4 and 7)

are held and firmly bound unto the United States

of America, hereinafter called the Government, in

the penal sum of FOUR HUNDRED FIFTY
THOUSAND DOLLARS ($450,000.00) dollars law-

ful money of the United States, for the pajTiient of

which sum well and truly to be made, we bind our-

selves, our heirs, executors, administrators, and sue-
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cessors, jointly and severally, firmly by these pres-

ents.

The condition of this Obligation is sucli, tliat

whereas the i^rincipal entered into a certain con-

tract, hereto attached, with the Government, dated

January 12, 1933, for wrecking and removing old

buildings as specified under ''General Information"

and constructing and finishing complete for Vet-

erans' Administration at SAX FRANCISCO,
CALIFORNIA, Administration Bldg. #1, Main
Bldg. #2, Boiler House #3, Ward Bldg. #1,

X-Ray Bldg. #5, Dining Hall and Attendants

Quarters Bldg. #6, Recreation Bldg. #7, Nurses'

Quarters Bldg. #8, Officers' Duplex Quarters Bldg.

#9 and #10; Manager's Residence Bldg. #11,

Garage and Attendants' Quarters Bldg. #12,

Lamidry Bldg. #13, Pump, Meter and Transformer

House Bldg. #15, Gate House Bldg. #16, Animal

House Bldg. #17, Flagpole, connecting Corridors

Nos. 1-2, 2-4, 2-5, 4-6 and 2-7, together with the re-

conditioning of Buildings #A23-24 and #A4; but

not including Plumbing, Heating, Electrical Work
and Outside Distribution Systems, Electric and

Hydraulic Elevators, and Refrigerating and Ice

Making Plant.

Now Therefore, If the principal shall well and

truly perform and fulfill all the undertakings, cove-

nants, terms, conditions, and agreements of said con-

tract during the original term of said contract and

any extensions thereof that may be granted by the

Government, with or without notice to the surety,

and during the life of any guaranty required under
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the contract, and shall also well and truly perform

and fulfill all the luidertakings, covenants, terms,

conditions and agreements of any and all duly au-

thorized modifications of said contract that may
hereafter be made, notice of which modifications to

the surety being hereby waived, and if said con-

tract is for the construction or repair of a public

building or a public work within the meaning of

the act of August 13, 1894, as amended by act of

February 25, 1905, shall promptly make pa;\Tnent to

all persons supplying the principal with labor and

materials in the prosecution of the work provided

for in said contract, and any such authorized ex-

tension or modification [42] thereof, then, this obli-

gation to be void, otherwise to remain in full force

and virtue.

In Witness Whereof, the above-bounden parties

have executed this instrument under their several

seals this 23rd day of January, 1933, the name and

corporate seal of each corporate party being hereto

affixed and these presents duly signed by its under-

signed representative, pursuant to authority of its

governing body.

[Seal] -

(Individual principal)

(Business Address)

[Seal] ~

(Individual principal)

(Business Address)
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[Seal]

(Individual surety)

(Business Address)

In presence of

Address

[Seal]

(Individual surety)

(Business Address)

HERBERT M. BARUCH
CORPORATION, LTD.

By H. M. BARUCH
President

HERBERT M. BARUCH
(Corporate principal)

MILTON BARUCH
(Business Address)

[Affix

Corporate Seal] By _

Attest

:

UNITED STATES FIDELITY
AND GUARANTY COMPANY

(Corporate surety)

724 So. Spring St.,

Los Angeles, Calif.

(Business address) .

[Affix

Corporate Seal] MYELIA HARGROVE
By H. V. G. JOHNS

Attornev in Fact
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The rate of premiiun on this bond is $15.00 per

thousand.

Total amount of premium charged, $13,482.15.

TREASURY DEPARTMENT
Office of the Secretary

COMMISSIONER OF ACCOUNTS AND
DEPOSITS

Section of Suret}^ Bonds Examined and Approved

as to the within corporate surety.

D. W. BRILL
Commissioner of Accounts and

Deposits

Jan 28 1933

ofr

233943T

Approved

:

G. W. A.

H. B. (Address)

Attest: H. L. TRIPP
H. L. Tripp

J. W. S. Director of Construction

(The above must be filled in by corporate surety).

[43]

(Performance Bond)

CERTIFICATE AS TO CORPORATE
PRINCIPAL

I, GRATIA C. JOYCE, certify that I am the

secretary of the corporation named as principal in

the within bond; that HERBERT M. BARUCH,



//. M. Banich Corp., et al. 33

who signed the said bond on behalf of the principal

was then President of said corporation ; that I know

his signature, and his signature thereto is genuine;

and that said bond was duly signed, sealed, and at-

tested for and in behalf of said corporation by au-

thority of its governing body.

[Corporate Seal] GRATIA C. JOYCE
Secretary, Herbert M. Baruch

Corp.

AFFIDAVIT BY INDIVIDUAL SURETY
State of

County of —ss

:

I, being duly

sworn, depose and say that I am one of the sureties

to the foregoing bond; that I am a citizen of the

United States, and of full age and legally compe-

tent; that I reside at

and that I am worth in real estate and personal

property the sum of dollars,

over and above (1) all my debts and liabilities,

owing and incurred, (2) any proi)erty exempt from

execution, (3) and aggregate full penalties on all

other bonds on which I am surety, and (4) any

pecuniary interest I have in the lousiness of the

principal on said bond; that I own, unincumbered,

real estate, the fee of which is in my name, worth

dollars, located in
;

that said property is not exempt from seizure and

sale under any homestead law, community, or mar-

riage law, or upon any attachment, execution, or
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judicial proces.-, and that I am not surety on any

other l)nnd.-. except as follows:

r State r-haracter and amoimt of each bond. If not on

other bonds, so state)

r Surety's signature)

Subsr-ribed and sworn to before me this day

of 19

lOmr-m] Spal] _

('Title of official administering

oathj [44]

AFFIDAVIT OF INDIVIDUAL SURETY

State of - _

County of —ss.

I, being duly sworn,

depose and say that I am one of the sureties to the

foregoing bond : that I am a citizen of the United

States, and of full age and legally competent: that

I reside at and that

I am worth in leal estate and personal property the

sum of dollars, over and

above (1) all my debts and liabilities, owing and in-

curred, ^2) any property exempt from execution,

fSj the aggregate full penalties on all other bonds

on which I am surety, and TI) any pecuniary inter-

est I have in the business of the principal on said

bond : that I ovn. unincumbered, real estate, the fee

of which is in my name, worth

dollars, located in ; that

said property is not exempt from seizure and sale
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under any homestead law, community, or marriage

law, or upon any attachment, execution, or judicial

process; and that I am not surety on any other

bonds, except as follows

:

(State character and amount of each bond. If not on

other bond, so state)

(Surety's signature)

Subscribed and sworn to before me, this day

of 19 .

[Official Seal] _

(Title of official administering

oath.

Certificate of Sufficiency

I, , do hereby certify that

one of the sureties named above, is personally

known to me, and that, to the best of my knowledge

and ])elief, the facts stated by such surety in the

foregoing affidavit are true.

(Address)

Certificate of Sufficiency

I, , do hereby certify that

one of the sureties named above, is personally

kno\^^l to me, and that, to the best of my knowledge

and belief, the facts stated by such surety in the

foregoing affidavit are true.

(Address) [45]
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(Performance Bond)

IXSTRUCTIOXS. •

1. This form shall be used for construction work
or the furnishing of supplies, whenever a bond is

required.

2. The surety on the bond for any bid or for the

performance of the contract may be any corpora-

tion authorized by the Secretary of the Treasury to

act as surety, or two responsible individual sureties.

Individual sureties shall justify in sums aggregat-

ing not less than double the penalty of the bond.

3. A firm, as such, will not be accepted as a

surety, nor a partner for copartners or for a firm

of which he is a member. Stockholders of a cor-

porate principal may be accepted as sureties pro-

vided their qualifications as such are independent of

their stock holdings therein. Sureties, if individuals,

shall be citizens of the United States, except that

sureties on bonds executed in any foreign country,

the Canal Zone, the Philippine Islands, Porto Rico,

Hawaii, Alaska, or any possession of the United

States, for the performance of contracts entered

into in these places, need not be citizens of the

United States, but if not citizens of the United

States shall be domociled in the place where the con-

tract is to be performed.

4. The name, including full Christian name, and

residence of each individual party to the bond shall

be inserted in the body thereof, and each such party

shall sign the bond with his usual signature on the

line opposite the scroll seal, and if signed in Maine,

Massachusetts, or New Hampshire, an adhesive seal

shall be affixed opposite the signature.
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5. If the principals are partners, their individual

names shall appear in the body of the ])ond, with the

recital that they are partners composing a tirm,

naming it, and all the members of the firm shall exe-

cute the bond as individuals.

6. The signature of a witness shall appear in

the appropriate place, attesting the signature of

each individual party to the bond.

7. If the principal or surety is a corporation, the

name of the State in which incorporated shall be

inserted in the appropriate place in the body of the

bond, and said instrument shall be executed and at-

tested under the corporate seal as indicated in the

form. If the corporation has no corporate seal the

fact shall be stated, in which case a scroll or ad-

hesive seal shall appear follow^ing the corporate

name.

8. The official character and authority of the

person or persons executing the bond for the prin-

cipal, if a corporation, shall be certified by the secre-

tary or assistant secretary, according to the foi-ni at-

tached thereto. In lieu of such certificate there may
be attached to the bond copies of so much of the

records of the corporation as will show^ the official

character and authority of the officer signing, duly

certified by the secretary or assistant secretary,

under the corporate seal, to be true copies.

9. Each individual surety shall justify, mider

oath, according to the form appearing on the bond,

before a United States commissioner, a clerk of a

United States court, a notary public, or some other

officer having authority to administer oaths gener-
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ally. If the officer has an official seal it shall be af-

fixed, otherwise the proper certificate as to his

official [46] character shall be furnished. Where citi-

zenship is not required, as provided in paragraph 3

of these Instructions, the affidavit may be amended
accordingly.

10. The certificate of sufficiency shall be signed

by a judge or clerk of a court of record, a United

States district attorney, or commissioner, or the

president or cashier of a bank or trust company.

11. The date of the bond must not be prior to

the date of the instrument for which it is given.

[Endorsed] : Filed Jul. 29, 1935. [47]

[Title of Court and Cause.]

PETITION FOR LEAVE TO INTERVENE.

To the Honorable, the District Court of the United

States, Northern District of California, South-

ern Division:

The petition of L. E. CLEAVER, LEWIS L.

FORBES, JOE KOHLES, GEORGE F. REEVES,
HAROLD L. AUSTIN, E. K. LUKINS, RAY
WILSON, WILLIAM KENLAR, GEORGE BAR-
BER, EARSUL NEAL, GRANT BALES, J. A.

HARGREAVES, W. L. SMITH, WALTER H.

PASCOE, LEONARD MENDEZ, PAUL BALES,
WILLARD T. HUFFAKER, E. GIGOUS, NOR-
MAN G. ROBINSON, WILLIAM MONTAGUE,
JOHN ANTCZAK, JOHN McGOUGH, JAMES
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MUNEZ, RAYMOND MARCE, THOMAS
FOLEY, JOSEPH SANFILIPPO, OSCAR
BERKLEY, A. F. ANDRAIEFF, ALBERT JEN-
SEN, W. M. DAVIS, M. E. STILLWELL and

JAMES WHITESIDE, respectively shows:

That heretofore the aboA^e entitled action was com-

menced, and notice given requiring all persons who

have [48] furnished either labor or materials, or

both labor and materials in connection with the

performance of the contract for the wrecking, re-

moving of old buildings, and reconstruction of new

buildings for Veterans Administration, at San

Francisco, California, in the complaint on file here-

in referred to, to intervene so as to have the rights

and claims for all labor and materials furnished

therefor under said contract upon the bond made

and given for payment thereof adjudicated in one

and the same action

;

That each of your petitioners furnished either

labor or materials, or both labor and materials

which were necessary and required and which were

actually used in the performance of said contract.

WHEREFORE: Your petitioners pray that the

above entitled court make its order permitting each

of said petitioners to appear in the above entitled

action and tile a complaint in intervention therein.

Dated: November 6, 1935.

A. BROOKS BERLIN,
Attorney for Petitioners,

525 Standard Oil Building,

San Francisco, California.

Exbrook 6482. [49]
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State of California

City and County of San Francisco—ss.

GEORGE BARBER, being first duly sworn, de-

poses and says: That he is one of the petitionei^

named in the foregoing Petition; that he has read

the foregoing Petition and knows the contents there-

of, and the same is true of his own knowledge except

as to the matters therein stated on information and

belief, and as to those matters he believes it to be

true.

GEORGE BARBER.
Subscribed and sworn to before me this 7th day

of November, 1935.

[Notarial Seal] LULU P. LOVELAXD.
Notary Public, in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed Nov. 7. 1935. [50]

[Title of Court and Cause—No. 19921-L.]

ORDER PERMITTING INTERVENTION.

Good cause appearing therefor, it is ordered that

L. E. CLEAVER, LEWIS L. FORBES. JOE
KOHLES. GEORGE F. REEVES, HAROLD L.

AUSTIN. E. K. LUKINS, RAY WILSON. WIL-
LIAM KENLAR, GEORGE BARBER. EARSUL
NEAL. GRANT BALES, J. A. HARGREAVES,
W. L. SMITH. WALTER H. PASCOE. LEON-
ARD MENDEZ, PAUL BALES. WILLARD T.

HUFFAKER. E. GIGOUS. NORMAN G. ROBIN-
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SOX, WILLIAM MONTAGUE. JOHN AXTC-
ZAK, JOHN McGOUGH. JAMES MUXEX. RAY-
MOXD MARCE, THOMAS FOLEY. JOSEPH
SAXFILIPPO. OSCAR BERKLEY. A. F. AX-
DRAIEFF, ALBERT JEXSEX. W. M. DAVIS.
M. E. STILLWELL and JAMES WHITESIDE.
he and each of them is hereby permitted to appear

in the above entitled action, and file a Complaint in

Intervention therein.

Dated : Xovember 7th, 1935.

MICHAEL J. ROCHE.
Judge.

[Endorsed] : Filed Xov. 7. 1935. [51]

[Title of Court and Cause.]

COMPLAIXT IX IXTERVEXTIOX.

By leave of court first had and obtained. L. E.

CLEAVER, LEWIS L. FORBES. JOE KOHLES,
GEORGE F. REEVES. HAROLD L. AFSTIX.
E. K. LI^KIXS, RAY WILSOX. WILLIAM XEX-
LAR, GEORGE BARBER. EARSUE XEAL.
GRAXT. BALES. J. A. HARGREAVES. W. L.
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RAIEFF, ALBERT JENSEN, W. M. DAVIS, M.

E. STILLWELL and JAMES "WHITESIDE, file

herewith their Complaint in Intervention [52] and

complaining of the defendants ahove named, for

cause of action, allege

:

I.

That at all of the times herein mentioned, defend-

ant Herbert M. Barnch Corporation, Ltd., was and

now is a corporation duly organized and existing

under and by virtue of the laws of the State of

California, with principal office for the transac-

tion of its business located in the City of Los An-

geles, County of Los Angeles, State of California.

II.

That at all of the times herein mentioned, defend-

ant United States Fidelity and Guaranty Company

was and now is a corporation duly organized and

existing under and by virtue of the laws of the

State of Maryland, and authorized to conduct, and

conducting a surety business in the State and North-

ern District of California.

III.

That the true names of defendants sued herein

as First Doe, Second Doe, Third Doe, Fourth Doe

and Fifth Doe are not known to plaintiffs at this

time, and plaintiffs in intervention pray that when

their true names are ascertained that the same may
be inserted herein in lieu of said fictitious names.

lY. That on the 12th day of January, 1933, the

said Herbert M. Baruch Corporation, Ltd., Her-



H. M. Barncli Corp., et ah 43

bert M. Bariich and Milton Baruch made, executed

and entered into a \A'ritten contract with the United

States of America by and through the United States

Department, Veterans Administration, for the wreck-

ing and removing of old buildings as specified under

^'General Information" and constructing and fin-

ishing complete for Veterans' Administration at

San Francisco, California, certain veterans' build-

ings and hospital buildings in said City and County

of San Francisco, in the Southern [53] Division of

the Northern District of California ; that a true and

correct copy of said contract is attached hereto as

Exhibit "A", and made a part hereof as if fully

set forth at length herein; that subsequent thereto

and on or about the 23rd day of January, 1933,

Herbert M. Baruch Corporation, Ltd., a Califor-

nia corporation, Herbert M. Baruch and Milton

Baruch, as principals, and defendant United States

Fidelity and Guaranty Company, a corporation, as

surety, made, executed and filed with the United

States Treasury Department, Commissioner of Ac-

counts and Deposits, in compliance with Section 270

of Title 40 of the United States Code, a bond on

behalf of the United States of America, with the

added obligation that said principals should

promptly make payment to all persons supplying

said principals with labor and materials in the

prosecution of the work provided in said contract

hereinabove referred to ; that a true and correct copy

of said bond is attached hereto as Exhibit "B" and

is made a part hereof as if fully set forth at length
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herein. That said bond was executed and approved

by the United States Department of Veterans Ad-

ministration prior to the time the said defendants,

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch. commenced the afore-

said work, and said bond ever since has been and

now is in full force and effect.

y.

That said contract was completed and final settle-

ment thereon made on the 25th day of January,

1935. That the United States of America has not

brought any suit against the said defendants upon

the said bond.

YI.

That said contract was to be performed and was

performed ^^'ithin the territorial limits of the City

and County of San Francisco. State of California,

which said City and County of San Francisco was

at all the times herein mentioned aud nov< is within

[54] the territory of the District Court of the

United States of America for the Xorthern District

of California, Southern Division.

YII.

That at the time said contract was entered into

and at the time the aforesaid work was done. Sec-

tion 276A, Title 40 of the United States Code was

in full force and effect. That said section is hereby

referred to and made a part of this complaint. That

by and imder the provisions of said section, every

contract of a nature similar to the contract here-
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inabove referred should contain a provision therein

to the effect that the rate of wage for all laborers

and mechanics employed npon the contract or such

contract on public buildings caused by such contract,

shall not be less than the prevailing rate of wages

for work of a similar nature in the city, town, vil-

lage or other civil division of the State in which

the public buildings, the subject of such contract,

are located, and a further provision that in case

any dispute arises as to wliat are the prevailing

rates of wages for work of a similar nature, ap-

plicable to the contract which could not be ad-

justed by the contracting officer, the entire matter

shall be referred to the Secretary of Labor for de-

termination, and his decision thereon shall be con-

clusive on all parties to the contract.

VIII.

That during the period of a year and a half, in

which the work provided for in said contract was in

progress, a succession of disputes arose over the

classification of building trades employees and the

scale of wages paid; that said disputes could not

be adjusted by the contracting officer and that the

matter was referred to the Secretary of Labor for

her determination ; that on the 19th day of October,

1934, the Secretary of Labor rendered her decision

on these disputes, deciding, among other things, as

follows, to-wit : [55]

"(1) Carpenters are entitled to a minimum

of $7.20 per eight hour day. The term carpen-

ters embraces all men whose duties in the course
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of employment requires the use of hammers,

saws or other carpenters' tools.

(2) When employed on Saturdays, Sundays

or holidays, carpenters and other mechanics

are entitled to a minimum of double their or-

dinary rates for their respective classifications.

So far as carpenters are concerned the 'or-

dinary rate' is that fixed by paragraph (1).

(3) Laborers employed in connection with

building operations are entitled to a minimum

of $5.00 per day regardless of whether they are

classified as building or common laborers. This

is not intended to be taken as a finding as to

what the prevailing rate of wages for laborers

is in San Francisco, but merely as a finding

on the prevailing practice in the classification

of laborers.

(4) When employed on Sundays or holidays

laborers are entitled to a minimum of double

their ordinary rate. So far as laborers employed

in connection with building operations are con-

cerned 'ordinary rate' is that fixed by para-

graph (3)."

IX.

That within four years last past, the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch became indebted to one

L. E. CLEAVER in the sum of $36.00, as a balance

due and owning for work and labor done and per-

formed by said L. E. Cleaver for said defendants

at the special instance and request of said defend-



//. 31. Baruch Corp., et al. 47

ants and each of them on the Veterans Administra-

tion bnildings covered by said wi'itten contract spe-

cified in paragraph IV hereof, and located at Fort

Miley, California, a public works project in the

City and County of San Francisco, in the Southern

Division of the Northern District of California; and

which said sum of $36.00 represents the difference

between the sums of money actually received by said

L. E. Cleaver for said work and the amounts then

due and owning to him in accordance with the pre-

vailing rate of wages then duly established and

posted for work and labor of a similar nature in

said City and County of Sau Francisco. [56]

X.

That although demand has been made on said de-

fendants, no part of said sum of $36.00 has been

paid, and the whole thereof is now due, owing and

unpaid from said defendants and each of them to

said L. E. Cleaver. [57]

And as and for a further, separate and Second

cause of action against the defendants and each of

them, plaintiffs in intervention further complain

and allege:

I.

Plaintiffs in intervention reallege paragraphs I,

II, III, IV, V, VI, VII and VIII of the first cause

of action, and by reference thereto, make the same

a part of this cause of action as fully as though here

repeated and set forth at length.
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II.

That within four years last past, the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch became indebted to one

Lewis L. Forbes in the sum of $328.15 as a balance

due and owing for work and labor done and per-

formed by said Lewis L. Forbes for said defendants

at the special instance and request of said defend-

ants and each of them on the Veterans Administra-

tion buildings covered by said written contract

specified in paragraph IV of the first cause of ac-

tion, and located at Fort Miley, California, a public

works project in the City and County of San Fran-

cisco, in the Southern Division of the Northern

District of California ; and which said sum of

$328.15 represents the difference between the sums of

money actually received by said Lewis L. Forbes for

said work, and the amounts then due and owing to

him in accordance with the prevailing rate of wages

then duly established and posted for work and labor

of a similar nature in said City and County of

San Francisco.

III.

That although demand has been made on said de-

fendants, no part of said sum of $328.15 has been

paid, and the whole thereof is now due, owing and

unpaid from said defendants and each of them to

plaintiff in intervention herein. [58]

Joe Kohles $ 718.00

George F. Reeves 31.56

Harold L. Austin 112.00

E. K. Lukins 220.00

Rav Wilson 762.80
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And as and for a further, separate and Eighth

cause of action against the defendants and each of

them, plaintiffs in intervention further complaiu and

allege

:

I.

Plaintiffs in intervention reallege paragraphs I,

II, III, IV, V, VI, VII and VIII of the first cause

of action, and by reference thereto, make the same

a part of this cause of action as fully as though here

repeated and set forth at length.

II.

That within four years last past the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch became indebted to Wil-

liam Kenlar in the sum of $96.00, as a balance

due and owing for work and labor done and per-

formed by said William Kenlar for said defend-

ants at the special instance and request of the

Bryce Plumbing & Heating Company, subcontrac-

tors of said Herbert M. Baruch Corporation, Ltd.,

Herbert M. Baruch and Milton Baruch, and said

defendants, on the Veterans Administration ])uild-

ings covered by said written contract specified in

paragraph IV of the first cause of action, and lo-

cated at Fort Miley, Califoruia, a public works

'project in the City and County of San Francisco,

in the Southern Division of the Northern District

of California ; and which said sum of $96.00 repre-

sents the difference between the sums of money ac-
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tnally received by said William Kenlar for said

Avork, and the amounts then due and owing to him

in accordance with the prevailing rate of wages

then duly established and posted for work and labor

of a similar nature in said City and County of

San Francisco.

III.

That although demand has been made on said

defendants, no part of said sum of $96.00 has been

paid, and the whole thereof is now due, owing and

unpaid from said defendants and each of them to

plaintiff in intervention herein. [64]

George Barber $ 621.04

Earsul Neal 234.00

Grant Bales 166.98

J. A. Hargreaves 291.00

W. L. Smith 50.00

And as and for a further, separate and Four-

teenth cause of action against the defendants and

each of them, plaintiffs in intervention further com-

plain and allege

:

I.

Plaintiffs in intervention reallege paragraphs I,

II, III, IV, V, VI, VII and VIII of the first cause

of action, and by reference thereto, make the same

€i part of this cause of action as fully as though here

repeated and set forth at length.



H. M, Barnch Corp., et oL 51

II.

That within four years last past the said defend-

ants Herbert M. Bariich Corj)oration, Ltd., Her-

bert M. Bariich and Milton Baruch became indebted

to Walter H. Pascoe for the sum of $488.90, said

sum representing materials furnished as well as the

balance due and owing for work and labor done

and performed by said Walter H. Pascoe for said

defendants at the special instance and request of

the Superior Metal Products Company, subcontrac-

tors of said Herbert M. Baruch Corporation, Ltd.,

Herbert M. Baruch and Milton Baruch, and said

defendants, on the Veterans Administration build-

ings covered by said written contract specified in

paragraph IV of the first cause of action, and lo-

cated at Fort Miley, California, a public works pro-

ject in the City and County of San Francisco, in

the Southern Division of the Northern District of

California ; and which said sum of $88.90 repre-

sents the reasonable cost for materials furnished

and the difference between the sums of money ac-

tually received by said Walter H. Pascoe for said

work and labor and the amounts then due and owing

to him in accordance with the prevailing rate of

wages then duly established and posted for work

and labor of a similar nature in said City and

County of San Francisco.

III.

That although demand has been made on said de-

fendants, no part of said sum of $488.90 has been
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paid, and the whole thereof is now due, owing and

unpaid from said defendants and each of them to

plaintiff in intervention herein. [70]

Leonard Mendez $ 175.39

Paul Bales 360.00

Willard T. Huffaker 828.40

E. Gigous 307.20

Norman G. Robinson 163.35

William Montague 231.30

And as and or a further, separate and Twenty-

first cause of action against the defendants and each

of them, plaintiffs in intervention further com-

plain and allege

:

I.

Plaintiffs in intervention reallege loaragraphs I,

II, III, IV, V, VI, VII and VIII of the first cause

of action, and by reference thereto, make the same

a part of this cause of action as fully as though

here repeated and set forth at length.

II.

That within four years last past the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch became indebted to John

Antczak in the sum of $196.00, as a balance due

and owing for work and labor done and performed

by said John Antczak for said defendants at the

special instance and request of the Bryce Heating

& Plumbing Company, the California Wrecking

Company, subcontractors of said Herbert M. Baruch
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Corporation, Ltd., Herbert M. Baruch and Milton

Baruch, and said defendants, on the Veterans Ad-

ministration buildings covered by said written con-

tract specified in paragraph IV of the first cause

of action, and located at Fort Miley, California, a

public ^vorks project in the City and County of San

Francisco, in the Southern Division of the Northern

District of California; and which said sum of

$196.00, represents the difference between the sums

of money actually received by said John Antczak for

said work, and the amounts then due and owing to

him in accordance with the prevailing rate of wages

then duly established and posted for work and labor

of a similar nature in said City and County of San

Francisco.

III.

That although demand has been made on said

defendants, no part of said sum of $196.00 has

been paid, and the whole thereof is uow due, owing

and unpaid from said defendants and each of them

to plaintiff in intervention herein. [77]

John McGough $ 175.00

James Munez 166.00

Raymond Marce 40.00

Thomas Foley 50.00

Joseph San Filippo 119.00

Oscar Berkley 679.20

A. F. Andraieff 206.17

Albert Jensen 259.20
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And as and for a further, separate and Thirtieth

cause of action against the defendants and each of

them, plaintiffs in intervention further complain

and allege:

I.

Plaintiffs in intervention reallege paragraphs I,

II, III, IV, V, VI, VII and VIII of the first cause

of action, and by reference thereto, make the same a

part of this cause of action as fully as though here

repeated and set forth at length.

II.

That within four years last past the defendants

Herbert M. Baruch Corporation, Ltd., Herbert M.

Baruch and Milton Baruch became indebted to W.
M. Davis in the sum of $81.60, as a balance due and

owing for work and labor done and performed by

said W. M. Davis for said defendants at the special

instance and request of the Bryee Plumbing and

Heating Company, subcontractors of said Herbert

M. Baruch Corporation, Ltd., Herbert M. Baruch

and Milton Baruch, and said defendants, on the

Veterans Administration buildings covered by said

written contract specified in paragraph IV of the

first cause of action, and located at Fort Miley,

California, a public works project in the City and

County of San Francisco, in the Southern Division

of the Northern District of California; and which

said sum of $81.60 represents the difference between

the sums of money actually received by said W. M.

Davis for said work, and the amounts then due and
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owing to him in accordance with the prevailing rate

of wages then duly established and posted for work

and labor of a similar nature in said City and

County of San Francisco.

III.

That although demand has been made on said de-

fendants, no part of said sum of $81.60 has been

paid, and the whole thereof is now due, owing and

unpaid from said defendants and each of them to

plaintiff in intervention herein. [86]

M. E. Stillwell $ 228.00

James Whiteside 160.40

WHEREFORE: said plaintiffs in intervention

herein pray for judgment against said defendants

and each of them as follow^s

:

1. Judgment in favor of said plaintiff in inter-

vention, L. E. Cleaver, in the sum of $36.00.

2. Judgment in favor of said plaintiff in inter-

vention, Lewis L. Forbes, in the sum of $328.15.

3. Judgment in favor of said plaintiff in inter-

vention, Joe Kahles, in the sum of $718.00.

4. Judment in favor of said plaintiff in inter-

vention, George F. Reeves, in the sum of $31.56.

5. Judgment in favor of said plaintiff in inter-

vention, Harold L. Austin, in the smn of $112.00.

6. Judgment in favor of said plaintiff in inter-

vention, E. K. Lukins in the amount of $220.00.

7. Judgment in favor of said plaintiff in inter-

vention, Ray Wilson, in the sum of $762.80.



56 U. S. of America, et al. vs.

8. Judgment in favor of said plaintiff in inter-

vention, William Kenlar, in the sum of $96.00.

9. Judgment in favor of said plaintiff in inter-

vention, George Barber, in the sum of $621,04.

10. Judgment in favor of said plaintiff in inter-

vention, Earsul Neal, in the sum of $234.00.

11. Judgment in favor of said plaintiff in inter-

vention, Grant Bales, in the sum of $166.98.

12. Judgment in favor of said plaintiff in inter-

vention, J. A. Hargreaves, in the sum of $291.00.

13. Judgment in favor of said plaintiff in inter-

vention, W. L. Smith, in the sum of $50.00.

14. Judgment in favor of said plaintiff in inter-

vention, Walter H. Pascoe in the sum of $488.90.

15. Judgment in favor of said plaintiff in inter-

vention, Tieonard Mendez, in the sum of $175.39.

[89]

16. Judgment in favor of said plaintiff in inter-

vention, Paul Bales, in the sum of $360.00.

17. Judgment in favor of said plaintiff in inter-

vention, Willard T. Huffaker, in the sum of $828.40.

18. Judgment in favor of said plaintiff in inter-

vention, E. Gigous, in the sum of $307.20.

19. Judgment in favor of said plaintiff in inter-

vention, Norman G. Robinson, in the sum of $163.35.

20. Judgment in favor of said plaintiff in inter-

vention, William Montague, in the sum of $231.30.

21. Judgment in favor of said plaintiff in inter-

vention, John Antczak, in the sum of $196.00.
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22. Judginent in favor of said plaintiff in inter-

vention, John McGough, in the snni of $175.00.

23. Judgment in favor of said plaintiff in inter-

vention, James Munez, in the sum of $166.00.

24. Judgment in favor of said plaintiff in inter-

vention, Raymond Marce, in the sum of $40.00.

25. Judgment in favor of said plaintiif in inter-

vention, Thomas Foley, in the sum of $85.00.

26. Judgment in favor of said plaintiff in inter-

vention, Joseph Sanfilippo, in the sum of $119.00.

27. Judgment in favor of said plaintiff in inter-

vention, Oscar Berkley, in the sum of $679.20.

28. Judgment in favor of said plaintiff in inter-

vention, A. F. Andraieff, in the sum of $206.17.

29. Judgment in favor of said plaintiff in inter-

vention, Albert Jensen, in the sum of $259.20.

30. Judgment in favor of said plaintiff in inter-

vention, W. M. Davis, in the sum of $81.60.

31. Judgment in favor of said plaintiff in inter-

vention, M. E. Stillwell, in the sum of $228.00. [90]

32. Judgment in favor of said plaintiff in inter-

vention, James Whiteside, in the sum of $160.40.

33. Together with their costs of suit incurred

herein.

34. And for such other and further relief, as to

this Court may be meet and just in the premises.

A. BROOKS BERLIN
Attorney for Plaintiffs in Intervention. [91]
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State of California

Xorthern District of California—ss.

GEORGE BARBER, being first duly sworn, de-

poses and says: That he is one of the plaintiffs in

intervention named in the foregoing Complaint in

Intervention; that he has read said Complaint in

Intervention and knows the contents thereof, and

the same is true of his own knowledge except as to

the matters therein stated on information and belief,

and as to those matters he believes it to be true.

GEORGE BARBER
Subscribed and sworn to before me this 5th day

of Xovember, 1935.

[Seal] LULU P. LOVELAXD
Notary Public, in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Nov. 7, 1935. [92]

[Title of Court and Cause.]

DEMURRER TO COMPLAINT

COME NOW THE DEFENDANTS, HERBERT
M. BARUCH CORPORATION, LTD., A COR-

PORATION, HERBERT M. BARUCH, MILTON
BARUCH, AND UNITED STATES FIDELITY
AND GUARANTY COMPANY, A CORPORA-
TION, AND EACH FOR HIMSELF DEMI^RS
TO PLAINTIFF'S COMPLAINT NOW ON
FILE, ON THE FOLLOWING GROUNDS AND
FOR THE FOLLOWING REASONS, TO-WIT

:
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I.

That the said complaint, or any part thereof, does

not state facts sufficient to constitute a cause of

action against the demurring defendants, or either

or any of them.

II.

That the above-entitled Court has no jurisdiction

of the subject of the action.

COME NOW THE DEFENDANTS, HERBERT
M. BARUCH CORPORATION, LTD., A COR-
PORATION, HERBERT M. BARUCH, MILTON
BARUCH, AND UNITED STATES FIDELITY
AND GUARANTY COMPANY, A CORPORA-
TION, AND EACH FOR HIMSELF DEMURS
TO EACH CAUSE OF ACTION IN PLAIN-
TIFF'S COMPLAINT NOW ON FILE, ON
THE FOLLOWING GROUNDS AND FOR THE
FOLLOWING REASONS, TO-WIT : [93]

DEMURRER TO FIRST CAUSE OF ACTION.

I.

That the alleged first cause of action, or any

part thereof, does not state facts sufficient to con-

stitute a cause of action against the demurring de-

fendants, or either or any of them.

II.

That the above-entitled Court has no jurisdiction

of the subject of the action.
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III.

That the said alleged first cause of action is un-

certain in that it cannot be ascertained therefrom,

or any part thereof

:

(a) How or in what manner the sum of Eight

Hundred and Twenty-Fve Dollars r$825.00)

claimed to be due from the defendants to plain-

tiff's assignors was arrived at or computed;

(b) What period of time the alleged sum covei-s;

(c) Whether or not the sum actually paid and re-

ceived was the agreed price to be paid by de-

fendants to plaintiff's assignors;

(d) Whether or not the alleged $825.00 represents

the difference between the agreed price between

plaintiff's assignors and defendants and the

sum actually received

;

(e) What the prevailing rate of wages was as to

plaintiff's assignors in the first cause of action

and how or in what manner the same was ar-

rived at.

IV.

That the said first cause of action is ambiguous

on the same grounds and for the same reasons that

it is uncertain.

V.

That the said first cause of action is unintelligible

on the same grounds and for the same reasons that

it is uncertain. [94]

Demurrer to second cause of action $ 423.00

Demurrer to third cause of action 157.00

Demurrer to fourth cause of action 388.50
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Demurrer to fifth cause of action 1028.00

Demurrer to sixth cause of action 1529.00

Demurrer to seventh cause of action 1283.00

Demurrer to eighth cause of action... 1534.00

Demurrer to ninth cause of action 342.00

Demurrer to tenth cause of action 90.00

Demurrer to eleventh cause of

action 245.00

Demurrer to twelfth cause of action 206.00

Demurrer to thirteenth cause of

action 726.20

Demurrer to fourteenth cause of

action 120.00

Demurrer to fifteenth cause of

action 140.00

Demurrer to sixteenth cause of

action 215.00

Demurrer to seventeenth cause of

action 276.00

Demurrer to eighteenth cause of

action 140.00

Demurrer to nineteenth cause of

action 824.20

Demurrer to twentieth cause of

action 956.50

Demurrer to twenty-first cause of

action 550.00

Demurrer to twenty-second cause of

action 69.00

Demurrer to twenty-third cause of

action 1042.60
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Demurrer to twenty-fourth cause of

action 294.26

Demurrer to twenty-fifth cause of

action 465.51

Demurrer to twenty-sixth cause of

action 193.00

WHEREFORE, the demurring defendants pray

that said demurrers, and each of them, be sustained

without leave to amend; that they recover costs

herein ; and for such other and further relief as to

the Court may seem just and proper in the premises.

JULIUS MACKSON,
SAMUEL W. BLUM,

By JULIUS MACKSON
Attorneys for Demurring Defendants.

We, the undersigned, do hereby certify that the

aforementioned demurrers, and each of them, are

interposed in good faith, and, in our opinion, are

well taken in law and are not interposed for the

purposes of delay.

JULIUS MACKSON,
SAMUEL W. BLUM,

By JULIUS MACKSON
Attorneys foi' Demurring Defendants. [120]
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[Title of Court and Cause.]

DEMURRER TO COMPLAINT IN

INTERVENTION.

COME NOW THE DEFENDANTS AND DE-

FENDANTS IN INTERVENTION, HERBERT
M. BARUCH CORPORATION LTD., A CORPO-
RATION, HERBERT M. BARUCH, MILTON
BARUCH, AND UNITED STATES FIDELITY
AND GUARANTY COMPANY, A CORPORA-
TION, AND EACH FOR HIMSELF DEMURS
TO PLAINTIFF'S COMPLAINT IN INTER-

VENTION ON THE FOLLOWING GROUNDS
AND FOR THE FOLLOWING REASONS, TO-

WIT:

I.

That the said complaint in intervention, or any

part thereof, does not state facts sufficient to consti-

tute a cause of action against the dennirring de-

fendants in intervention, or either or any of them.

II.

That the above-entitled Court has no jurisdic-

tion of the subject of the action.

COME NOW THE DEFENDANTS AND DE-

FENDANTS IN INTERVENTION, HERBERT
M. BARUCH CORPORATION, LTD., A COR-

PORATION, HERBERT M. [151] BARUCH,
MILTON BARUCH AND UNITED STATES FI-

DELITY AND GUARANTY COMPANY, A COR-
PORATION, AND EACH FOR HIMSELF DE-
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MURS TO EACH CAUSE OF ACTION IN THE
COMPLAINT IN INTERVENTION NOW ON
FILE, ON THE FOLLOWING GROUNDS
AND FOR THE FOLLOWING REASONS,
TO-WIT

:

DEMURRER TO FIRST CAUSE OF ACTION.

I.

That the alleged first cause of action, or any part

thereof, does not state facts sufficient to constitute

a cause of action against the demurring defendants

and defendants in intervention, or either or any

of them.

II.

That the above-entitled Court has no jurisdiction

of the subject of the action.

III.

That the alleged first cause of action is uncertain

in that it cannot be ascertained therefrom, or any

part thereof:

(a) How or in what manner the sum of $36.00

claimed to be due from the defendants in inter-

vention to the intervener, L. E. Cleaver, was

arrived at or computed;

(b) What period of time the alleged sum covers;

(c) Whether or not the sum actually paid and

received by said intervenor was the agreed price

to be paid by defendants in intervention to said

intervenor

;

(d) Whether or not the alleged $36.00 represents

the difference between the agreed price be-

tween said intei^enor and defendants in inter-

vention and the sum actually received;
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(e) What the prevailing rate of wages was as to

said intervener in the first cause of action, and

how or in what manner the same was arrived

at; [152]

(f) Whether or not the alleged $36.00 claimed to

be due represents the difference between the

amount received and the amount claimed as the

prevailing rate subsequent to the date of the

alleged decision of the Secretary of Labor, or

prior thereto, or prior and subsequent to said

date;

(g) Between whom the alleged dispute referred to

in said cause of action over the classification of

employees and the scale of wages was. and

when the same arose;

(h) How or in what manner the prevailing rate of

wages was established, and at what time;

(i) What kind of services were rendered by inter-

venor, and in what capacity, or under what

classification.

IV.

That the said first cause of action is ambiguous

on the same grounds and for the same reasons that

it is imcertain.

V.

That the said first cause of action is unintelligible

on the same grounds and for the same reasons that

it is uncertain.

Demurrer to second cause of action

Lewis L. Forbes, $328.15

Demurrer to third cause of action, Joe

Kohles, $718.00
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Demurrer to fourth cause of action

George F. Reeves, $31.56

Demurrer to fifth cause of action, Harold

L.Austin, $112.00;

Demurrer to sixth cause of action, $220.00,

E. K. Lukins

Demurrer to seventh cause of action, Ray
Wilson, $762.80

Demurrer to eighth cause of action, William

Kenlar, $96.00

Demurrer to nintli cause of action, George

Earlier, $621.04

Demurrer to tenth cause of action, Earsul

Neal, $234.00

Demurrer to eleventh cause of action

Grant Bales, $166.98

Demurrer to twelfth cause of action, J. A.

Hargreaves, $291.00

Demurrer to thirteenth cause of action

W. L. Smith, $50.00

Demurrer to fourteenth cause of action,

Walter H. Pascoe, $488.90

Demurrer to fifteenth cause of action, Leon-

ard Mendez, $175.39

Demurrer to sixteenth cause of action, Paul

Bales, $360.00

Demurrer to seventeenth cause of action

Willard T. Huffaker, $828.40
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Demurrer to eighteenth cause of action,

$307.20

Demurrer to nineteenth cause of action

Norman G. Robinson, $163.35

Demurrer to twentieth cause of action, Wil-

liam Montague, $231.30

Demurrer to twenty-first cause of action

John Antczak, $196.00

Demurrer to twenty-second cause of action,

John McGough, $175.00

Demurrer to twenty-third cause of action,

James Munez, $166.00

Demurrer to twenty-fourth cause of action,

Raymond Marce, $40.00

Demurrer to twenty-fifth cause of action,

Thomas Foley, $85.00

Demurrer to twenty-six cause of action, Jo-

seph SanFilippo, $119.00

Demurrer to twenty-seventh cause of action,

Oscar Berkley, $679.20

Demurrer to twenty-eighth cause of action,

A. F. Andraiefe, $206.17

Demurrer to twenty-ninth cause of action,

Albert Jensen, $259.20

Demurrer to thirtieth cause of action, Wil-

liam Davis, $81.60
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Demurrer to thirty-first cause of action,

M. E. Stillwell, $228.00

Demurrer to thirty-second cause of action,

James Whiteside, $160.40

WHEREFORE, the demurring defendants and

defendants in intervention prays that said demur-

rers, and each of them, be sustained without leave to

amend ; that they recover costs herein ; and for such

other and further relief as to the Court may seem

just and proper in the premises.

JULIUS MACKSON,
SAMUEL W. BLUM,

By JULIUS MACKSON
Attorneys for Demurring De-

fendants and Defendants in In-

tervention.

We, the undersigned, do hei'eby certify that the

aforementioned demurrers, and each of them, are

interposed in good faith, and. in our opinion, are

well taken in law and are not interposed for the

purposes of delay.

JULIUS MACKSON,
SAMUEL W. BLUM,

By JULIUS MACKSON
Attorneys for Demurring De-

fendants and Defendants in In-

tervention. [200]
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POINTS AND AUTHORITIES.

These demurring defendants in intervention have

heretofore submitted a brief as their points and

authorities attached to their demurrer to the com-

plaint in the above-entitled action. We respectfully

refer the Honorable Court to said points and author-

ities, and incorporate the same herein by reference

as though fully stated herein as and for points and

authorities to this the demurrer to the complaint

in intervention.

Respectfully submitted,

JULIUS MACKSON,
SAMUEL W. BLUM,

By JULIUS MACKSON
Attorneys for Demurring De-

fendants and Defendants in In-

tervention.

[Endorsed] : Received copy of the within De-

murrer to Complaint in Intervention this 9 day of

December, 1935.

A. BROOKS BERLIN
Attorney for Plaintiff.

[Endorsed] : Filed Dec. 9, 1935. [201]
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[Title orCoiirt.]

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on Wednesday, the 13th day of May, in the year of

our Lord one thousand nine hundred and thirty-six.

Present : The Honorable Harold Louderback, Dis-

trict Judge.

[Title of Cause.]

Demurrer to complaint and demurrers to com-

plaint in intervention having been submitted and

fully considered, it is ordered that the demurrer to

the complaint be and the same is hereby sustained,

it appearing that the complaint does not set forth

facts which would entitle the complainant to the

remedy sought, and that the demurrer to complaint

in intervention of Stephen Morgan and Terrence

McGuire be and the same is hereby sustained, it

appearing that said complaints in intervention do

not set forth facts which would entitled the com-

plninnn^s to the remedy sought. Further ordered

that smVl order sustaining demurrer are made with-

out leave to amend the aforesaid complaint and

complaints in intervention. [202]

[Title of Court.]

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
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thereof, in the City and County of San Francisco,

on Thursday, the 4th day of June, in the year of

our Lord one thousand nine hundred and thirty-six.

Present : The Honorable Harold Louderback, Dis-

trict Judge.

[Title of Cause.]

Demurrer to complaint in intervention of li. E.

Cleaver et al having been submitted, and being now

fully considered, it is Ordered that the said de-

murrer be and the same is hereby sustained without

leave being granted to amend the said complaint

in intervention. [203]

[Title of Court.]

AT A STATED TERM of the Southern Division

of the United States District Court for the North-

ern District of California, held at the Court Room
thereof, in the City and County of San Francisco,

on Friday, the 5th day of June, in the year of our

Lord one thousand nine himdred and thirty-six.

Present : The Honorable Harold Louderback, Dis-

trict Judge.

[Title of Cause.]

Dennu^rers to complaint and complaints in inter-

vention having heretofore been sustained without

leave to amend, upon motion of Julius Mackson,

Esq., (see letter May 15, 1936), it is ordered that

Judgment be entered dismissing this case. [204]



72 U. S. of America, et al. vs.

In the -District Court of the United States of

America, for the Northern District of Califor-

nia, Southern Division.

No. 19921-L.

UNITED STATES OF AMERICA, to the use of

TREVE W. BERLIN,
Plaintiff,

vs.

HERBERT M. BARUCH CORPORATION, LTD.,

a corporation, HERBERT M. BARUCH,
MILTON BARUCH, UNITED STATES FI-

DELITY AND GUARANTY COMPANY, a

CORPORATION, FIRST DOE, SECOND
DOE, THIRD DOE, FOURTH DOE and

FIFTH DOE,
Defendants.

JUDGMENT.

It appearing from the files and records of this

Court that on the 29th day of July, 1935, the plain-

tiff's complaint was filed herein, and that on the

7th day of NoA^ember, 1935, L. E. Cleaver, Lewis L.

Forbes, Joe Kohles, George F. Reeves, Harold L.

Austin, E. K. Lukins, Ray Wilson, William Ken-

lar, George Barber, Earsul Neal, Grant Bales. J. A.

Hargreaves, W. L. Smith, Walter H. Pascoe,

Leonard Mendez, Paul Bales, William T. Huffaker,

E. Gigous, Norman G. Robinson, William Monta-

gue, John Antczak, John McGough, James Munex,



H. M. Bariich Corp., et ah 73

Raymond Maree, Thomas Foley, Joseph Sanfilippo,

Oscar Berkley, A. F. Andraieff. Albert Jensen, W.
M. Davis, M. E. Stillwell, and James Whiteside, as

plaintiffs in intervention, filed a complaint in inter-

vention herein, (hereinafter referred to as complaint

in intervention of L. E. Cleaver, et al.), ^ud that

on the 7th day of November, 1935, Stephen Morgan

and Terence McGuire, as plaintiffs in intervention,

filed a complaint in intervention herein, (herein-

after referred to as complaint in intervention of

Stephen Morgan, et al.), and that thereafter the

defendants, Herbert M. Baruch Corporation, Ltd..

a [205] corporation, Herbert M. Baruch, Milton

Baruch, and United States Fidelity and Guaranty

Company, a corporation, filed a demurrer herein to

said complaint and as defendants in intervention

filed a demurrer to the complaint in intervention of

L. E. Cleaver, et al.. and as defendants in interven-

tion filed a demurrer to the complaint in interven-

tion of Stephen Morgan, et al., and that the de-

murrer to the complaint and the demurrer to the

complaint in intervention of L. E. Cleaver, et al..

came on regularly for hearing in the above-entitled

Court on the 6th day of January, 1936, and that on

said date it was ordered by the Court that the

parties herein file briefs in the matter, and it fur-

ther appearing that u^Don stipulation of the parties

the demurrer to the said complaint in intervention

of Stephen Morgan, et al., was submitted on the

points and authorities to the said demurrer to the

complaint filed herein, and that thereafter it appear-
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ing that 'all briefs having been filed, and upon mo-

tion duly made the demurrer to the complaint and

the demurrer to each of the said complaints in

intervention as aforesaid vrere ordered submitted

to the Court for decision; and the demurrer to the

complaint, and to each and every cause of action

thereof, and the demurrer to the complaint in inter-

vention of L. E. Cleaver, et al., and to each and

every cause of action thereof, and the demurrer to

the complaint in intervention of Stephen Morgan,

et al.. and to each and every cause of action thereof,

having been submitted to the Court for deliberation

and decision, and thereafter the Court on the 13th

day of May, 1936, made and entered its order herein

that the demurrer of said defendants to the com-

plaint be and the same is sustained, without leave

to plaintiff to amend, and on said 13th day of May,

1936, made and entered its order herein that the

demurrer of said defendants in intervention to the

complaint in inter- [206] vention of Stephen Mor-

gan, et al.. be and the same is sustained, without

leave to said plaintiffs in intervention, Stephen

Morgan, et al., to amend, and thereafter, on the

4th day of June. 1936, the Court made and entered

its order herein that the demurrer of said defend-

ants in intervention to the complaint in interven-

tion of L. E. Cleaver, et al., be and the same is sus-

tained, without leave to said plaintiffs in interven-

tion, L. E. Cleaver, et al., to amend,

NOW, THEEEFOEE, on application of Julius

Mackson, Esq., attorney for said defendants and
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said defendants in intervention, and by virtue of

the law and by reason of the premises aforesaid,

IT IS ORDERED, ADJUDGED AND DE-
CREED that the above-entitled action as against

the said defendants, Herbert M. Baruch Corpora-

tion, Ltd., a corporation, Herbert M. Baruch, Milton

Baruch, and United States Fidelity and Guaranty

Company, a corporation, and each of them, be and

the same is hereby dismissed.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the complaint and action in

intervention of Stephen Morgan and Terence Mc-

Guire as against the said defendants as defendants

in intervention, and each of them, be and the same

is hereby dismissed.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the complaint and action in

intervention of L. E. Cleaver, Lewis L. Forbes, Joe

Kohles, George F. Reeves, Harold L. Austin, E. K.

Lukins, Ray Wilson, William Kenlar, George Bar-

ber, Earsul Neal, Grant Bales, J. A. Hargreaves,

W. L. Smith, Walter H. Pascoe, Leonard Mendez,

Paul Bales, Willard T. Hutfaker, E. Gigous, Nor-

man G. Robinson, William Montague, John Antczak,

John McGough, James Muricz, Raymond Marce,

Thomas Foley, Joseph Sanfilippo, Oscar Berkeley,

A. F. [207] Andraiefe, Albert Jensen, W. M. Davis,

M. E. Stillwell, and James "Whiteside, as against

the said defendants as defendants in intervention,

and each of them, be and the same is hereby dis-

missed.
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JUDGMENT entered and recorded this 5th day

of June, 1936.

WALTER B. MALIXG,
Clerk. [208]

[Title of Court and Cause.]

NOTICE OF ENTRY OF JUDGMENT.

To: Treve W. Berlin and to his attorney, A. Brooks

Berlin, Esq.:

To: L. E. Cleaver, Lewis L. Forbes, Joe Kohles,

George F. Reeves, Harold L. Austin, E. K.

Lukins, Ray Wilson, William Kenlar, George

Barber, Earsul Neal, Grant Bales, J. A. Har-

greaves, W. L. Smith, Walter H. Pascoe,

Leonard Mendez, Paul Bales, Willard T. Huffa-

ker, E. Gigous, Norman G. Robinson, William

Montague, John Antczak, John McGough,

James Munex, Raymond Marce, Thomas Foley,

Joseph Sanfilii^po, Oscar Berkley, A. F. Andra-

iefe, Albert Jensen. W. M. Davis, M. E. Still-

well, and James Whiteside, plaintiffs in inter-

vention, and to their attorney, A. Brooks Ber-

lin, Esq.

:

To: Stephen Morgan and Terence McGuire. plain-

tiffs in intervention, and to their attorney,

John F. O 'Sullivan, Esq.,

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that judgment in favor of said

defendants and defendants in intervention was
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entered in tlie records of the above-entitled Court

on the 5th day of June, 1936.

Dated this 8th day of June, 1936.

JULIUS MACKSON
Attorney foi* Defendants and De-

fendants in Intervention. [209]

Received a copy of the within this 10th day of

June, 1936.

A. BROOKS BERLIN
Attorney for Plaintiff.

Received a copy of the withiii this 10th day of

June, 1936.

A. BROOKS BERLIN
Attorney for Plaintiffs in In-

tervention, L. E. Cleaver, et al.

Received a copy of the within this 10th day of

June, 1936.

JOHN F. O 'SULLIVAN
Attorney for Plaintiffs in Inter-

vention, Stephen Morgan, et al.

[Endorsed] : Filed Jun. 10, 1936. [210]
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[Title of'X'ourt and Cause.]

PETITIOX FOR APPEAL.

To the Honorable Harold Louderhack, District

Judge

:

Now comes TREVE BERLIX. plaintiff above-

named, and respectfully alleges as follows:

That on the 13th day of May, 1936, the above-

entitled Court made its order and decree sustaining

the demurrer of the defendants herein to plaintiff's

complaint without leave to amend; that thereafter

and on the 5th day of June, 1936, the said Court

duly entered judgment against the said plaintiff and

in favor of the defendants ; that said plaintiff feels

aggrieved by the said order and decree sustaining

defendants' demurrer to plaintiff's complaint, and

the said judgment in favor of the said defendants

and against the said plaintiff, and does hereby

appeal from the said order and decree and the said

judgment, and each and all of them, to the Circuit

Court of Appeals for the Ninth Circuit for the

reasons set forth in the assignment of errors filed

herewith. [211]

WHEREFORE: plaintiff prays that his appeal

be allowed on such terms and under such regula-

tions and orders as this Court shall make; that a

citation be issued as provided by law, and that a

transcript of the record, proceedings and documents

upon which said decree and judgment and each of

them, was based, duly authenticated be sent to the

United States Circuit Coui^t of Apj^eals for the
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Ninth Circuit, under the rules of such Court in such

cases made and provided.

AND YOUR PETITIONER further prays that

proper order relating to the required security be

required of him to be made.

Dated: San Francisco, California, June 16th, 1936.

A. BROOKS BERLIN
Attorney for Petitioner.

[Endorsed] : Filed Jun. 16, 1936. [212]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON BEHALF OF
TREVE W. BERLIN.

Now comes TREVE W. BERLIN, plaintiff above

named, ha\'ing petitioned for an order from the

above entitled Court allowing his appeal to the

United States Circuit Court of Appeal for the

Ninth Circuit, from an order and decree sustaining

defendants demurrer to his complaint without leave

to amend, and from the judgment entered thereon

in favor of the said defendants and against the said

plaintiff, now makes and files with the said petition

the following assignment of errors herein upon

which he will rely for a reversal of the said order

and decree, and the said judgment, to which excep-

tion w^as duly taken, as follows:

That the said Court erred in sustaining the de-

murrer of defendants to the said complaint with-
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out leave to amend, and in entering judgment upon

said order, for the reason that said complaint stated

a cause of action against the said defendants and

each of them, and for the further reason that it was

an abuse of discretion for the said court to sustain

the said demurrer [213] without leave to amend.

WHEREFORE, the said petitioner prays that

the said order and decree, and the said judgment be

reversed, and that the said demurrer be ordered

overruled, and the said defendants given such time

to answer as may be deemed proper.

A. BROOKS BERLIN
Attorney for Petitioner.

[Endorsed] : Filed Jun. 16, 1936. [214]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable Harold Louderback, District

Judge

:

Now come L. E. CLEAVER, LEWIS L.

FORBES, JOE KOHLES, GEORGE F. REEVES,
HAROLD L. AUSTIN, E. K. LUKINS, RAY
WILSON, WILLIAM KENLAR, GEORGE BAR-
BER, EARSUL NEAL, GRANT BALES. J. A.

HARGREAVES, W. L. SMITH, WALTER L.

PASCOE, LEONARD MENDEZ, PAUL BALES,
WILLARD T. HUFFAKER, E. GIGOUS, NOR-
MAN G. ROBINSON, WILLIAM MONTAGUE,
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JOHN ANTCZAK, JOHN McGOUGH, JAMES
MUNEZ, RAYMOND MARCE, THOMAS
FOLEY, JOSEPH SANFILLIPPO, OSCAR
BERKELEY, A. F. ANDRAIEFF, ALBERT
JENSEN, W. M. DAVIS, M. E. STILLWELL
and JAMES WHITESIDE, and respectfully allege

as follows:

That on the 4th day of June, 1936, the above-

entitled Court made its order and decree sustaining

the demurrer of the defendants herein to plaintiff's

complaint in intervention without leave to amend;

that thereafter and on the 5th day of June, 1936,

the said Court duly entered judgment against the

said plaintiffs in intervention and in favor of the

said defendants; that said [215] plaintiffs in inter-

vention feel aggrieved by the said order and decree

sustaining defendants' demurrer to their said com-

plaint and by the judgment in favor of the said

defendants and against the said plaintiffs in inter-

vention, and the said plaintiffs in intervention do

hereby appeal from the said order and decree and

the said judgment and each and all of them, to the

United States Circuit Court of Appeals for the

Ninth Circuit for the reasons set forth in the assign-

ment of errors tiled herewith.

WHEREFORE: said plaintiffs in intervention

pray that their appeal be allowed on such terms

and under such regulations and orders as this Court

shall make ; that a citation be issued as provided by
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law, and that a transcript of the record, proceed-

ings and documents upon which said decree and

judgment and each of them was based, duly authenti-

cated, be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, under the rules of

such Court in such cases made and provided.

AND YOUR PETITIONERS further pray that

the proper order relating to the security to be re-

quired of him be made.

Dated: San Francisco, California, June 16, 1936.

A. BROOKS BERLIN
Attorneys for Petitioners.

[Endorsed]: Filed Jun. 16, 3936. [216]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS ON BEHALF OF
PETITIONERS L. E. CLEAVER, ET AL.

Now come petitioners L. E. CLEAVER, LEWIS
L. FORBES, JOE KOHLES, GEORGE F.

REEVES, HARLOD L. AUSTIN, E. K. LUKINS,
RAY WILSON, WILLIAM KENLAR, GEORGE
BARBER, EARSUL NEAL, GRANT BALES,
J. A. HARGREAVES, W. L. SMITH, AVALTER
H. PASCOE, LEONARD MENDEZ, PAUL
BALES, WILLIARD T. HUFFAKER, E. GI-

GOUS, NORMAN G. ROBINSON, WILLIAM
MONTAGUE, JOHN ANTCZAK, JOHN Mc-

GOUGH, JAMES MUNEZ, RAYMOND MARCE,
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THOMAS FOLEY, JOSEPH SANFILIPPO,
OSCAR BERKELEY, A. F. ANDRIEFF, AL-
BERT JENSEN, W. M. DAVIS, M. E. STILL-
WELL and JAMES WHITESIDE, plaintiffs in

intervention in the above entitled matter, and hav-

ing petitioned for an order from the above-entitled

court allowing their api3eal to the United States

Circuit Court of Appeals for the Ninth Circuit,

from an order and decree of said Court sustaining

the demurrer of defendants to their complaint with-

out leave to amend, and from the judgment entered

thereon in favor of said defendants and against

said plaintiffs in intervention, now make and fiie

with said petition the following assignment of

errors herein upon which they will [217] rely for

a reversal of the said order and decree, and the

said judgment, to which exception was duly taken,

as follows:

That the said Court erred in sustaining the de-

murrer of defendants to the complaint in interven-

tion of said plaintiffs in intervention without leave

to amend, and in entering judgment upon said

order in favor of said defendants and against plain-

tiffs in intervention, for the reason that said com-

plaint stated a cause of action against the said de-

fendants and each and all of them, and for the fur-

ther reason that it was an abuse of discretion for

the said Court to sustain the said demurrer without

leave to amend.

WHEREFORE, the said petitioners pray that the

said order and decree, and the said judgment be
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reversed, that the said demurrer be ordered over-

ruled, and the said defendants given such time to

answer as may be deemed proper.

A. BROOKS BEELIX
Attorney for Petitioners.

[Endorsed]: Filed Jun. 16, 1936. [218]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon motion of A. BROOKS BERLIN, Esq.,

one of the attorneys for Treve W, Berlin, the above

named plaintiff, and one of the attorneys for plain-

tiffs in intervention L. E. CLEAVER, LEWIS L.

FORBES, JOE KOHLES, GEORGE F. REEVES,
HAROLD L. AUSTIN, E. K. LUKINS, RAY
WILSON, WILLIAM KENLAR, GEORGE BAR-
BER, EARSUL NEAL, GRANT BALES, J. A.

HARGREAVES, W. L. SMITH. WALTER H.

PASCOE, LEONARD MENDEZ, PAUL BALES,
WILLARD T. HUFFAKER, E. GIGOUS, NOR-
MAN G. ROBINSON, WILLIAM MONTAGUE,
JOHN ANTCZAK, JOHN McGOUGH, JAMES
MUNEZ, RAYMOND MARCE, THOMAS
FOLEY, JOSEPH SANFILIPPO, OSCAR BER-
KELEY, A. F. ANDRAIELL, ALBERT JEN-

SEN, W. M. DAVIS, M. E. STILLWELL and

JAMES WHITESIDE,
IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for the
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Ninth Circuit from an order and decree heretofore

made sustaining defendants' demurrer to plain-

tiff's [219] complaint without leave to amend, and

from the judgment entered thereon in favor of said

defendants and against the said plaintiff be and

the same is hereby allowed ; that a transcript of the

said complaint and the demurrer thereto, and all

papers, records, documents and proceedings upon

which said order and decree and the said judgment

are based, duly authenticated, forthwith be trans-

mitted to the United States Circuit Court of Ap-

peals for the Ninth Circuit,

IT IS FURTHER HEREBY ORDERED that

an appeal to the United States Circuit Court of

Appeals for the Ninth Circuit from an Order and

Decree heretofore made sustaining defendants' de-

murrer to the complaint in intervention of the above

named plaintiffs in intervention without leave to

amend, and from the judgment entered thereon in

favor of said defendants and against the said plain-

tiffs in intervention be and the same is hereby al-

lowed; that a transcript of the said complaint in

intervention and the said demurrer thereto, and

all papers, records, documents and proceedings

upon which said order and decree and the said judg-

ment w^as based, duly authenticated, be forthwith

transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit.

IT IS FURTHER HEREBY ORDERED that

the appeal to said United States Circuit Court of
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Appeals for the Ninth Circuit from an order and

decree heretofore made sustaining defendants' de-

murrer to the complaint of the above named plain-

tiff, as well as the said appeal to the United States

Circuit Court of Appeals for the Ninth Circuit

from an Order and Decree heretofore made sustain-

ing defendants' demurrer to the complaint in inter-

vention of the above named plaintiffs in interven-

tion, may be consolidated.

IT IS FURTHER ORDERED that the bond on

appeal be fixed at the sum of $250.00.

Dated: San Francisco, California, June 22nd,

1936.

HAROLD LOUDERBACK
District Judge.

[Endorsed]: Filed Jun. 22. 1936. [220]

BOND OX APPEAL.

Know All Men by these Presents.

That we, TREVE W. BERLIN, as principal and

AMERICAN BONDING COMPANY OF BALTI-
^[ORE. as sureties, are held and firmly bound unto

HERBERT M. BARUCH CORPORATION LTD.

A CORPORATION. HERBERT M. BARUCH,
MILTON BARUCH and IGNITED STATES FI-

DELITY AND GUARANTY COMPANY, A COR-
PORATION in the full and just sum of Two Hun-

dred Fifty and 00^100 Dollars, to be paid to the
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said HEEBERT M. BARUCH CORPORATION,
LTD. A CORPORATION, HERBERT M. BA-
RUCH, MILTON BARUCH and UNITED
STATES FIDELITY AND GUARANTY COM-
PANY, A CORPORATION, certain attorney,

exeentors, administrators, or assigns: to wliifli

])ayment, well and truly to be made, we bind

ourselves, our heirs, executors, and administrators,

jointly and severally, by these presents.

Sealed with our seals and dated this eighteenth

day of June in the year of our Lord One Thousand

Nine Hundred and Thirty-six.

WHEREAS, lately at a District Court of the

United States for the Northern District of Cali-

fornia, Southern Division, in a suit pending' in

said Court, between THE UNITED STATES OF
AMERICA to the use of TREVE W. BERLIN,
Plaintiffs vs. HERBERT M. BARUCH CORPO-
RATION, LTD., HERBERT M. BARUCH, MIL-

TON BARUCH and UNITED STATES FIDEL-
ITY AND GUARANTY COMPANY, A CORPO-
RATION, Defendants, a Judgment was rendered

against the said plaintiffs and said plaintiffs having

ol)tained from said Court An Order Allowing Ap-

peal to reverse the Judgment in the aforesaid suit,

and a citation directed to the said defendants and

plaintiffs citing and admonishing them to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at San Fran-

cisco, in the State of California,
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Now, the condition of the above obligation is

such, That if the said plaintiffs shall prosecute said

appeal to effect, and answer all damages and costs

if they fail to make their plea good, then the above

obligation to be void; else to remain in full force

and virtue.

This recognizance shall be deemed and construed

to contain the "express agreement" for summary

judgment, and execution thereon, mentioned in

Rule 34 of the District Court.

TREVE W. BERLIN [Seal]

AMERICAN BONDING COM-
PANY OF BALTIMORE [Seal]

WALTER JARDINE [Seal]

Acknowledged before me the day and year first

above written.

[Seal] CHARLES HEMENWAY UPTON
Notary Public in and for the City and County of

San Francisco, State of California. My com-

mission expires Jan. 16, 1939. [221]

State of California,

City and County of San Francisco—ss

:

On this 18th day of June, in the year one thou-

sand nine hundred and thirty-six, before me, S.

WALTER BURKE, a Notary Public in and for

the City and County of San Francisco, personally

appeared WALTER JARDINE, known to me to

be the person whose name he subscribed to the
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within instrument as the Attorney-in-Fact of the

AMERICAN BONDING COMPANY OF BALTI-
MORE, and acknowledged to me that he subscribed

the name of the AMERICAN BONDING COM-
PANY OF BALTIMORE thereto as principal, and

his own name as Attorney-in-Fact.

[Notarial Seal] S. WALTER BURKE
Notary Public in and for the City and County of

San Francisco, State of Calif.

[Endorsed]: Form of bond and sufficiency of

sureties approved.

HAROLD LOUDERBACK
Judge.

[Endorsed] : Filed Jun. 22, 1936.

[Title of Court and Cause.]

AMENDED PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the above entitled Court

:

Please prepare a transcript of record on appeal

to be filed in the United States Circuit Court of Ap-

peals, pursuant to an appeal allowed in the above

entitled action.

1. The Complaint of Treve W. Berlin, with

memorandum of filing thereof

;

2. Petition for leave to Intervene of L. E. Clea-

ver, et al, with memorandum of filing thereof;
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3. Order permitting intervention, with memo-

randum of filing thereof

;

4. Complaint in Intervention of L. E. Cleaver,

et al, mth memorandum of filing thereof

;

5. Demurrer of defendants to the complaint,

with memorandum of filing thereof

;

6. Demurrer to Complaint in Intervention of

L. E. Cleaver, et al, with memorandum of filing

thereof

;

7. Minute order of order sustaining demurrer to

the complaint without leave to amend

;

8. Minute Order of Order sustaining demurrer

to complaint in intervention of L. E. Cleaver, et al,

without leave to amend

;

9. Minute order of Judgment for defendants;

10. Minute order of Notice of Enrty of Judg-

ment, June 5, 1936, of complaint and complaint in

intervention

;

11. Petition for Appeal of Complaint of Treve

W. Berlin from Order and decree sustaining de-

murrer to complaint without leave to amend, with

memorandum of filing thereof

;

12. Assignment of Errors from the Order and

Judgment of Complaint of Treve W. Berlin, and

memorandum of filing [222] thereof

;

13. Petition for Appeal of Complaint in Inter-

vention of L. E. Cleaver, et al, from Order and

Decree sustaining defendants' demurrer to com-

plaint in intervention without leave to amend, with

memorandum of filing thereof

;
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14. Assignment of Errors from the Order and

Judgment of Complaint in Intervention of L. E.

Cleaver, et al, and memorandum of filing thereof;

15. Order allowing Appeal from the Order and

Decree sustaining defendants' demurrer to com-

plaint and complaint in intervention without leave

to amend, and judgment thereon, and order consoli-

dating appeals, with memorandum of filing thereof

;

16. Cost Bond on Appeal with Order approving

the same, with memorandum of filing thereof;

17. Citation on Appeal with Order of Consoli-

dation, with memorandum of filing thereof;

18. This amended Praecipe with memorandum

of service on defendants, and filing thereof.

Said transcript to be prepared as required by

law, and the rules of this Court, and to be filed in

the office of the Clerk of said Circuit Court of Ap-

peal on or before the 22nd day of July, 1936, or

imtil further date as ordered by the Circuit Court

of Appeal.

Dated: July 13, 1936.

A. BROOKS BERLIN
Attorney for Plaintiff and

Plaintiffs in Intervention.

[Endorsed] : Receipt of a copy of the within

Praecipe is herewith acknovrledged this 17th day

of July, 1936.

JULIUS MACKSON
Attorney for Defendants.

[Endorsed] : Filed Jul. 20, 1936. [223]
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District Court of the United States

Northern District of California

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 223

pages, numbered from 1 to 223, inclusive, contain

a full, true, and correct transcript of the records

and proceedings in the United States of America,

ex rel Treve W. Berlin, vs. Herbert M. Baruch

Corporation, et al, No. 19921 -L, as the same now

remain on file and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on

appeal is the sum of $35.45 and that the said am.ount

has been paid to me by the Attorney for the appel-

lants herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 22nd day of July, A. D. 1936.

WALTER B. MALING,
Clerk.

[Seal] T. P. WELSH.
Deputy Clerk.

[223A]
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[Title of Court and Cause.]

CITATION.

United States of America—ss.

To the defendants HERBERT M. BARUCH
CORPORATION, LTD., a corporation, HERBERT
M. BARUCH, MILTON BARUCH, UNITED
STATES FIDELITY AND GUARANTY COM-
PANY, a corporation, and to JULIUS MACK-
SON, Esq., their attorney:

You are hereby cited and admonished to be and

appear at the Circuit Court of Appeals of the

United States for the Ninth Circuit, to be held at

the City and County of San Francisco, State of

California, on the 22 day of July, 1936, pursuant to

an order allowing an appeal filed and entered in

the Clerk's office of the District Court of the United

States, for the Northern District of California,

Southern Division, from an Order and Decree of

the said Court sustaining defendants' demurrer to

the complaint of plaintiff, Treve W. Berlin, and

from the judgment of said Court entered thereon

in favor of said defendants [224] and against the

said plaintiff, which said Order was entered on

May 13, 1936, and which said judgment was entered

on the 4th day of June, 1936, to show cause if any

there be why the said Order and Decree, and the

said Judgment should not be corrected and why

justice should not be done to the parties in that

behalf, and you are furthermore hereby cited and

admonished to be and appear at the Circuit Court
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of Appeals of the United States for the Ninth Cir-

cuit, to be held at the City and Coimtv of San

Francisco, State of California, on the 22 day of

July, 1936, pursuant to an order allowing an appeal

filed and entered in the Clerk's office of the Dis-

trict Court of the United States, for the Northern

District of California, Southern Division, from an

Order and Decree of said Court sustaining defend-

ants' demurrer to the complaint in intervention of

plaintiffs in intervention, L. E. Cleaver, Lewis L.

Forbes, Joe Kohles, George F. Reeves, Harold L.

Austin, E. K. Lukins, Ray Wilson, William Kenlar,

George Barber, Earsul Neal, Grant Bales, J. A.

Hargreaves, W. L. Smith, Walter L. Pascoe, Leon-

ard Mendez, Paul Bales, Willard T. Huffaker, E.

Gigous, Norman G. Robinson, William Montague,

John Antczak, John McGough, James Munez. Ray-

mond Marce, Thomas Foley. Joseph Sanfilippo,

Oscar Berkeley, A. E. Andraieff, Albert Jensen,

W. M. Davis, M. E. Stillwell, and James Whiteside,

and from the judgment of said Court entered there-

on in favor of said defendants and against the said

plaintiff, which said Order was entered on June 4,

1936, and which said judgment was entered on the

4th day of June, 1936, to show cause if any there be

why the said Order and Decree and the said Judg-

ment should not be corrected, and why justice

should not be done to the parties in that behalf,

the aforementioned orders allowing appeal having

been dulv consolidated.
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WITNESS the Honorable HAROLD LOUDER-
BACK, United States District Judge for the

Northern District of California, Southern [225]

Division, this 22nd day of June, 1936. and of the

Independence of the United States the 159th year.

HAROLD LOUDERBACK
United States District Judge for the

Northern District of California, South-

ern Divisiou.

Receipt of a copy of the within Citation is here-

with acknowledged this 23rd day of June, 1936.

JULIUS MACKSON
Attorney for Defendants

[Endorsed] : Filed June 26, 1936. [226]

[Endorsed]: No. 8290. United States Circuit

Court of Appeals for the Ninth Circuit. Ignited

States of America, to the use of Treve W. Berlin,

and L. E. Cleaver, et al., Appellants, vs. Herbert ]\I.

Baruch Corporation, Ltd., a corporation, Herbert

M, Baruch, Milton Baruch, L^nited States Fidelity

and Guaranty Co., Appellees. Transcript of Record.

L^pon Appeal from the District Court of the United

States for the Northern District of California,

Southern Division.

Filed July 23, 1936.

PAUL P. O'BRIEN,
Clerk of the L^nited States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 8290

No. 19921-L.

UNITED STATES OF AMERICA, to the use of

Treve W. Berlin,

Plaintiff,

vs.

HERBERT M. BARUCH CORPORATION, Ltd.,

a corporation, HERBERT M. BARUCH, MIL-
TON BARUCH, UNITED STATES FIDEL-
ITY AND GUARANTY COMPANY, a corpo-

ration. First Doe, Second Doe, Third Doe,

Fourth Doe and Fifth Doe,

Defendants.

STIPULATION.

IT IS HEREBY STIPULATED by and between

A. BROOKS BERLIN, attorney for plaintiff,

Treve W. Berlin, and plaintiffs in intervention L.

E. Cleaver, Lewis L. Forbes, Joe Kohles, George

F. Reeves, Harold L. Austin, E. Iv. Lukins, Ray

Wilson, William Kenlar, George Barber, Earsul

Neal, Grant Bales, J. A. Hargreaves, W. L. Smith,

Walter H. Pascoe, Leonard Mendez, Paul Bales,

Willard T. Huffaker, E. Gigous, Norman G. Rob-

inson, William Montague, John Antczak, John Mc-

Gough, James Munez, Raymond Marce, Thomas

Foley, Joseph Sanfilippo, Oscar Berkeley, A. F
Andraieff, Albert Jensen, W. M. Davis, M. E. Still-
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well and James Whiteside, and JULIUS MACK-
SON, attorney for defendants, with the approval of

the above-entitled Court, that the several counts of

plaintiff's Complaint are identical in form to the

second count of plaintitf's Complaint; and that the

several counts of plaintiff's Comj^laint in Interven-

tion are identical in form to the second count of

plaintiff's Complaint in Intervention; therefore in

lieu of the several counts of the complaint and com-

plaint in intervention being repeated in the tran-

script, the following pages shall be omitted from

the transcript, with the exception of the name and

amount of claim of the individuals, which shall be

printed

:

COMPLAINT
No. of page Amount to

to be omitted Names to he printed be printed

6. Joe Brozovich $ 157.00

7. G. R. Fulton 388.50

8. Arthur Addington 1028.00

9. Frank Wilson 1529.00

10. Max B. Miller 1283.00

11. Laurel Johnstone 1534.00

12. James V. Sullivan 342.00

13. William G. Riley 90.00

14. J. Malatesta 245.00

15. G. Malatesta 206.00

16. James Ghielmetti 726.20

17. Fred Melton 120.00

18. R. Diaz 140.00
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19. . F. Gonzales 215.00

20. E. Spriggs 276.00

21. Sam Rascon 140,00

22. Harry Groclberg 824.20

23. John Alupsky 956.50

24. John H. Rediger 550.00

25. John West 69.00

26. R. L. Williams 1042.60

27- William F. Joyce _. 294.26

28. William T. Joyce„ 465.51

29. Carl Hagstrom. 193.00

COMPLAINT IN INTERVENTION

No. of page Amount to

to be omitted Names to be printed be printed

59. Joe Kohles 718.00

60. George F. Reeves 31.56

61. Harold L. Austin 112.00

62. E. K. Lukins 220.00

63. Ray Wilson 762.80

65. George Barber 621.04

66. Earsul Neal 2.34.00

67. Grant Bales 166.98

68. J. A. Hargreaves 291.00

69. W. L. Smith 50.00

71. Leonard Mendez 175.39

72. Paul Bales 360.00

73. Willard T. Huffaker 828.40

74. E. Gigous 307.20

75. Norman G. Robinson 163.35

76. William Montague 231.30
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78. John McGough 175.00

79. James Mimez 166.00

80. Raymond Marce 40.00

81. Thomas Foley 85.00

82. Joseph San Filippo 119.00

83. Oscar Berkley 679.20

84. A. F. Andraieff 206.17

85. Albert Jensen 259.20

87. M. E. Stillwell 228.00

88. James Whiteside 160.40

IT IS FURTHER STIPULATED that the de-

fendants' demurrer to plaintiff's Complaint is

identical in all the 26 causes of action, with the ex-

ception of the amounts and the names of the indi-

viduals; therefore, it is hereby stipulated between

counsel that defendants' demurrer to the first

cause of action of plaintiff's complaint be and

hereby applies to the demurrer of the other twenty-

fiTe causes of action; the following pages therefore

may be omitted from the transcript with the excep-

tion of the names of the different causes of action

and the amounts involved:

No. of pages

to be omitted Words to be printed

95. Demurrer to second cau.se of action..$ 423.00

" " 157.00

' " " 388.50

' " " 1028.00

" " 1529.00
" " 1283.00

96.
)? " third

97.
>> '

' fourth

98.
>» " fifth

99.
>> " sixth

100.
?> '

' seventh
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No. of pages

to be omitted Words to be printed

101. jy 11
eighth " 11 11

1534.00

102. ?j 11 ninth '

'

11 11
342.00

103.
11 11 tenth 11 11

90.00

104.
11 11 eleventh " 11 11

245.00

105. 11 11 twelfth " 11 11
206.00

106. 11 11
thirteenth 11 11

726.20

107. 11 11 fourteenth 11 11
120.00

]08.
11 11

fifteenth 11 11
140.00

109. 11 11 sixteenth 11 11
215.00

no. 11 11 seventeenth 11 11
276.00

111. 11 11 eighteenth 11 11
140.00

112. ii 11 nineteenth 11 11
824.20

n3. 11 11 twentieth 11 11
9e56.50

114. 11 11 twenty-first
11 11

550.00

115. 11 11 twenty-second 11
69.00

116. 11 11 twenty-third 11 1042.60

117.
11 11 twenty-fourth 11

294.26

118. 11 11
tw^enty-fifth 91 465.51

119. ii J9 twentv-sixth 11
193.00

IT IS FURTHER STIPULATED that defend-

ants' Points and Authorities and Argument at-

tached to defendants' demurrers to complaint and

complaint in intervention may be omitted from the

transcript, and therefore the following pages may be

omitted : page 121 to and including page 150.

IT IS FURTHER STIPULATED that the de-

fendants' demurrer to the first cause of action of

plaintiff's complaint in intervention being identical

to the demurrers of all the other causes of action,
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with the exception of the amounts and the numbers
of the causes of action, therefore, the following

pages may be omitted from the transcript with the

exception of the following words from each page
which are to be printed:

No. of Pages

to be omitted Words to be printed

153 Demurrer to second cause of action

154 Lewis L. Forbes, $328.15

155 Demurrer to third cause of action, Joe

Kohles, $718.00

156 Demurrer to fourth cause of action

157 George F. Reeves, $31.56

158 Demurrer to fifth cause of action, Harold L.

Austin, $112.00;

159 Demurrer to sixth cause of action, $220.00,

E. K. Lukins

160

161 Demurrer to seventh cause of action, Ray
Wilson, $762.80

162 Demurrer to eighth cause of action, Wil-

liam Kenlar, $96.00

163

164 Demurrer to ninth cause of action, George

Barber, $621.04

165 Demurrer to tenth cause of action, Earsul

Neal, $234.00

166 Demurrer to Eleventh cause of action

167 Grant Bales, $166.98

168 Demurrer to twelfth cause of action, J. A.

Hargreaves, $291.00
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No. of Pages

to be omitted Words to be printed

169 Demurrer to thirteenth cause of action

170 W. L. Smith, $50.00

171 Demurrer to fourteenth cause of action,

Walter H. Pascoe, $488.90

172

173 Demurrer to fifteenth cause of action, Leon-

ard Mendez, $175.39

174 Demurrer to sixteenth cause of action, Paul

Bales, $360.00

175 Demurrer to seventeenth cause of action

176 Willard T. Huffaker, $828.40

177 Demurrer to ei.^hteenth cause of action,

$307.20

178 Demurrer to nineteenth cause of action

179 Norman G. Robinson, $163.35

180 Demurrer of twentieth cause of action, Wil-

liam Montague, $231.30

181 Demurrer to twenty-first cause of action

182 John Antczak, $196.00

183 Demurrer to twenty-second cause of action,

John McGough, $175.00

184

185 Demurrer to twenty-third cause of action,

James Mimez, $166.00

186 Demurrer to twenty-fourth cause of action,

Raymond Marce, $40.00

187

188 Demurrer to twenty-fifth cause of action,

Thomas Foley, $85.00
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No. of Pag^s

to be omitted Words to be printed

189 Demurrer to twenty-sixth cause of action,

Joseph San Filippo $119.00

190

191 Demurrer to twenty-seventh cause of action,

Oscar Berkley, $679.20

192 Demurrer to twenty-eighth cause of action,

A. F. Andraieff, $206.17

193

194 Demurrer to twenty-ninth cause of action,

Albert Jensen, $259.20

195 Demurrer to thirtieth cause of action, Wil-

liam Davis $81.60

196

197 Demurrer to thirty-first cause of action, M.

E. Stillwell, $228.00

198 Demurrer to thirty-second cause of action,

James Whiteside, $160.40

Dated : July 25, 1936.

A. BROOKS BERLIN
Attorney for plaintiff and plain-

tiffs in intervention

JULIUS MACKSON
Attorney for Defendants.

The above and foregoing stipulation is hereby ap-

proved this 3d day of August, 1936.

FRANCIS A. GARRECHT
Judge of the above-entitled Court

[Endorsed] : Filed Aug. 3, 1936. ... . ^^J


